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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 
 

AGENDA 
 

24th Meeting, 2020 (Session 5) 
 

Tuesday 18 August 2020 
 
The Committee will meet at 9.00 am in a virtual meeting and will be broadcast on 
www.scottishparliament.tv. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take items 3 and 4 in private. 
 
2. Tied Pubs (Scotland) Bill: The Committee will take evidence on the Bill at 

Stage 1 from— 
 

Tom Stainer, Chief Executive, CAMRA; 
 
Keir Greenaway, Organiser, GMB Scotland; 
 
Jamie Delap, Scotland Regional Director, Society of Independent Brewers; 
 
Paul Waterson, Scottish Licensed Trade Association; 
 
Greg Mulholland, Campaign Director of the Campaign for Pubs, Chair, 
British Pub Confederation; 
 
Chris Wright, Head, Pubs Advisory Service; 
 

and then from— 
 

Lawson Mountstevens, Managing Director, Star Pubs & Bars; 
 
Emma McClarkin, CEO, British Beer & Pub Association; 
 
Edith Monfries, Chief Operating Officer, Hawthorn Leisure; 
 

and then from— 
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Jamie Hepburn, Minister for Business, Fair Work and Skills, Aileen 
Bearhop, Head of Good Food Nation, Public and Third Sector Team, and 
Dr George Burgess, Deputy Director, Food & Drink, Scottish Government. 
 

3. Tied Pubs (Scotland) Bill: The Committee will consider the evidence heard at 
today's meeting. 

 
4. Work programme: The Committee will consider its work programme. 
 
 

Alison Walker 
Clerk to the Economy, Energy and Fair Work Committee 

Room T3.40 The Scottish Parliament Edinburgh 
Tel: 0131 348 5207 

Email: Alison.Walker@parliament.scot 
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The papers for this meeting are as follows— 
 
Agenda Item 2  

PRIVATE PAPER 
 

EEFW/S5/20/24/1 
(P) 

Written Submissions 
 

EEFW/S5/20/24/2 

Agenda Item 4  

PRIVATE PAPER 
 

EEFW/S5/20/24/3 
(P) 
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

TIED PUBS (SCOTLAND) BILL 

SUBMISSION FROM           CAMRA 

About CAMRA  
  
Thank you for providing the opportunity to submit our views on the Tied Pubs (Scotland) 
Bill. 
 
CAMRA, the Campaign for Real Ale, campaigns to promote the social, community and 
public health benefits of well-run pubs. We have nearly 190,000 members across the UK 
and 4800 members in Scotland. 
 
In our submission, we outline our position regarding how the current voluntary 
arrangements governing the relationships between tied tenants and pub-owning businesses 
in Scotland are not fit for purpose, and why the proposals in the Tied Pubs (Scotland) Bill 
would be beneficial to tied pub tenants and consumers. 
 
We have taken each consultation question in turn below. 
 
 
What are your views on the Bill overall? Do you think legislation in this area is 
necessary? 

 
Many pubs in Scotland are struggling because pub companies are taking more than is fair 
or sustainable from the profits of their tied tenants.  
 
Tied tenants are required to buy the beer they sell from their pub company rather than on 
the open market, and are often paying above market value in rent on their pubs. This 
means that licensees can pay over 50% more for beer than they would on the open market. 
This is compounded by the fact that they are often paying above market value for rents.  
 
As a result, many licensees are struggling to make a living, contributing to the rate of pub 
closures in Scotland. 
 
An accepted principle of a tied pub agreement is that a licensee will pay a higher price for 
beer than on the open market but will also receive business support and a lower rent from 
their pub company.  
 
However, the 2014 study commissioned by CAMRA of 200 Scottish tied tenants about the 
tied pub sector in Scotland found that 96.5% of tied respondents believed that paying a 
reduced rent did not fully take in account the higher prices they paid for their tied products, 
and 74% of respondents felt that they were worse off due to their tied contract.  
 
The current tied system in Scotland is unregulated by legislation and is creating an 
imbalance of power as pub companies develop a monopoly over the supply and cost of tied 
products, leaving licensees paying increasingly high prices for a restricted range of stock.  
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This is having a significant economic impact upon tied tenants and the viability of tied pubs 
in Scotland. The same 2014 study found that 54% of respondents stated their take home 
annual earnings as between £10,001 and £15,000, and 10.5% of respondents earned 
under £10,000.  
 
This shows the importance of the proposed Pubs Code to the Scottish tied pub sector, as 
currently licensees are being denied a fair living, and are also unable to invest in their 
businesses, stimulate the local economy and create jobs through expansion.  
 
Improvements in the quality of the tied pubs sector will also lead to more variety and choice 
for consumers. 
 
CAMRA believes the Bill and the introduction of a Statutory Code and Adjudicator is 
necessary to fairly govern the relationship between tied licensees and their pub companies. 

 
This would regulate the relationship between tied tenants and their pub companies, 
ensuring that tied tenants in Scotland are no worse off than those who are free of tie. 
 
Pub company reform happened in England and Wales because pub companies there had 
failed to regulate themselves properly and treat their tenants fairly. We still have the same 
system in Scotland, which is failing tenants and causing them to go out business, which 
means that more pubs close.  

 
We need a Pubs Code to be law to stop this happening. 
 
 
2. Do you think the Bill achieves its aim of improving the relationship between pub-
owning businesses and their tenants? 
 
Yes. 
 
It is CAMRA’s view that legislation is the only effective way to regulate the relationship 
between pub companies and their tenants. 
 
A Pubs Code and Adjudicator were enshrined in law in England and Wales through the 
Small Business Enterprise and Employment Act 2015; this followed a Select Committee 
inquiry which found that industry self-regulation had been a failure, despite ten years and 
six versions of the voluntary Code being produced. The current system of self-regulation in 
Scotland is run by the Scottish equivalent of the industry group that governed the failed 
voluntary Code in England and Wales.  
 
The Scottish Beer and Pub Association represents pub companies and brewers, but not 
tenants of pub companies. The Scottish Beer and Pub Association’s voluntary Industry 
Code is very similar to those used when industry self-regulation was unsuccessfully 
attempted in England and Wales.  
 
The current system of self-regulation and voluntary codes means that tied pub tenants are 
not treated fairly. This Bill would improve the relationship by putting this on a statutory 
footing. 
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The Scottish Beer and Pub Association has a voluntary code of practice, which is similar to 
the voluntary code followed in England and Wales before the statutory Pubs Code and 
Adjudicator came into force.   
 
CAMRA believe that industry self-regulation under the voluntary Scottish code is not 
working and will not work, just as the voluntary code did not work in England and Wales.  
 
The Scottish voluntary code provides requirements for pub companies to disclose certain 
information to their tenants, but crucially does not cover ensuring that rents and tied product 
prices are fair and equitable. 
 
Furthermore, to date we have not been made aware of a single person making a referral 
under the voluntary Code in Scotland, under its current or previous version. Our contention 
is that this is because tenants with valid concerns either have no awareness of the self-
regulatory system or little confidence in it.  
 
The experiences of tied tenants during the COVID-19 crisis (where some tied tenants did 
not receive help with rent payments during lockdown even though the voluntary code states 
that all pub-owning businesses must take action when a tenant is “adversely affected by a 
material change in circumstance beyond their control”) further reinforces our belief that the 
current system is not fit for purpose. 
 
3. Could the Bill have any impact on investment in the pub sector in Scotland? 
 
There is no reason why a Pubs Code and Adjudicator would lead to significant loss of 
investment in the pub sector in Scotland. 
 
Indeed, the provision of a Market Rent Only option will allow licensees substantially to 
increase their profits, and enable them to reinvest money in their businesses, boosting the 
quality of pubs in Scotland and the local economy.  
 
This will apply both to licensees who take a Market Rent Only option and to those tied 
tenants who see the terms of their tied contracts improved as pub companies are 
incentivised to offer more attractive tied deals.  
 
CAMRA would support an amendment to the Bill to introduce a waiver from Market Rent 
Only rights for a period of time in return for significant investment from a pub company – 
which is included in the Pubs Code that is in force in England and Wales.  
 
The British Beer and Pub Association supported the proposals for an investment waiver in 
the Pubs Code for England and Wales. We believe that including equivalent measures in 
this Bill would ensure pub companies can continue to invest in Scottish pubs at a high level. 
 
4. Should the Scottish Pubs Code apply to all pub owning businesses and tenants in 
Scotland? 
 
CAMRA’s policy is that a Scottish Pubs Code should apply to all tied pubs in  
Scotland, and that the Market Rent Only option should only apply to tenants of larger 
pubcos (defined as one owning 100 pubs or more in Scotland). 
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5. Do you have any comments on the role of the Adjudicator? 
 
It is vital that the Adjudicator is given a suitable level of power to act as a true deterrent to 
pub companies against breaking the Code. 
 
We need an Adjudicator in Scotland to have the power of being able to fine pub companies 
who break the Code so that the possibility that they might be given a large fine puts them 
off breaking the Code in the first place. This is in line with the Adjudicator for England and 
Wales, who has the power to impose fines of up to 1% of the turnover of the pub 
companies concerned.  
 
A power to impose financial penalties is the only way to ensure that the Adjudicator has the 
necessary influence within the industry to deter breaches in the first place and prevent 
repeated breaches for the same reasons at a later time.  
 
Effective sanctions will also give tenants the confidence to report breaches, that are likely to 
be dealt with satisfactorily. 
 
It is also worth noting that while the Adjudicator should have this power, it does not 
preclude the Adjudicator choosing to take alternative enforcement action, such as imposing 
a smaller fine than the maximum or asking a pub company to provide undertakings as to 
future conduct in lieu of a financial penalty, in which case if the undertakings are not fulfilled 
then the financial penalty can be levied promptly. 
 
When reviewing the effectiveness of the Code and Adjudicator governing pubs in England 
and Wales as part of the 2019 statutory review, CAMRA criticised the effectiveness of the 
Pubs Code Adjudicator for failing to impose a single financial penalty on a POB for failing to 
comply with the general principles of the Code during the first review period.  
 
We therefore believe that giving the Adjudicator a suitable level of power would make a 
Scottish Code and Adjudicator more effective than has been the case in England and 
Wales. 
 
6. The Policy Memorandum states that the Bill aims to adapt the 2015 Act to Scottish 
circumstances and to avoid problems experienced in implementing the Act in 
England and Wales. Do you think the Bill meets these aims? 
 
Yes. 
 
The 2014 study commissioned by CAMRA of 200 Scottish tied tenants about the tied pub 
sector in Scotland found that 96.5% of tied respondents believed that paying a reduced rent 
did not fully take in account the higher prices they paid for their tied products, and 74% of 
respondents felt that they were worse off due to their tied contract. The same 2014 study 
found that 54% of respondents stated their take home annual earnings as between £10,001 
and £15,000, and 10.5% of respondents earned under £10,000. Full results of this study 
are included in Appendix 1. 
 
The Bill would provide a solution to the problems that tied tenants in Scotland are facing. 
 

https://www.parliament.scot/S5_Bills/Tied%20Pubs%20(Scotland)%20Bill/SPBill62PMS052019.pdf
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The Bill has significant differences from the legislation governing the sector in England and 
Wales which we believe will improve the effectiveness of a Scottish Code and Adjudicator, 
delivering significant benefits for tied pub tenants and consumers. 
These changes include: 
 

• The Adjudicator cannot have recent professional involvement in the trade in order to 
be, and be seen to be, independent 

• Shorter review periods in order to enhance scrutiny of the Code and the Adjudicator  

• A simpler MRO process 

• The inclusion of a third regulatory principle – ‘fair share of risk and reward’ to make 
clear that pub-owning businesses should not exploit their position 

   
A survey of tied tenants in England and Wales carried out by CAMRA ahead of a 2019 UK 
Government review of the effectiveness of the pubs code and adjudicator found that only 
6.7% of tied tenants who have come in touch with the MRO process found it simple and 
easy to navigate, vastly outnumbered by those who did not (74%).   Further comments from 
tied tenants who have used the MRO process were that the process is too complex and 
lengthy, and therefore has become expensive, risky, and liable to abuse by POBs.  
 
In addition, CAMRA has uncovered numerous reports of pub-operating businesses 
attempting to frustrate the MRO process and game the Code governing England and 
Wales. This is not consistent with the principle of fair and lawful dealing. 
 
We are, therefore, encouraged by simpler Market Rent Only process proposed in the Tied 
Pubs (Scotland) Bill. 
 
This Bill differs from the legislation in England and Wales, as (a) all tied pub tenants in 
Scotland will be covered) and (b) there will be an automatic right to exercise the market-
rent-only option (rather than it being subject to various conditions and trigger points, as in 
the 2015 Act). 
 
CAMRA have concerns about the Scottish Government’s research into the tied pub sector 
in Scotland, the results of which were released in December 2016.  CAMRA were extremely 
disappointed with the methodology of this survey. Despite the government’s intention to 
gather financial information from several hundred pubs, it only resulted in the examination 
of 25 case studies; and just 10 of which were tied licensees.  
 
This does not provide a sufficient sample to be representative of Scotland’s pubs sector or 
to provide any confidence in the report’s findings. 
 
7. The Bill proposes that tied tenants have the option to apply to their pub owning 
business for a quote for a ‘Market rent only’ (MRO) contract. Do you agree with this 
proposal and how do you think it would work in practice? 
 
A mandatory Market Rent Only option for licensees tied to large pub companies is the 
simplest way to allow market forces to work, and remove the current disadvantage to tied 
licensees compared with free of tie lessees.  
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It is essential that rents offered alongside free of tie agreements are at a fair, open market 
rate to ensure that the principle that a tied licensee should be no worse off than a free-of-tie 
licensee is achieved. 
 
Among the benefits of a Market Rent Only option would be that pub companies would be 
incentivised to act in a competitive manner and make their tied deals fair and attractive, as 
failure to do so would result in a high proportion of their tied licensees choosing to become 
free of tie.  
 
We would expect that, as pub companies improve their deals to compete better with new 
free of tie options, only a smaller number of existing licensees would opt to go free of tie.  
 
As pub companies improve their tied offers to tenants, consumers could expect to see 
better product ranges in pubs, for example more locally brewed beers.  
 
The provision of a Market Rent Only option will allow licensees substantially to increase 
their profits, and enable them to reinvest money in their businesses, boosting the quality of 
pubs in Scotland and the local economy.  
 
This will apply both to licensees who take a Market Rent Only option and to those tied 
tenants who see the terms of their tied contracts improved as pub companies are 
incentivised to offer more attractive tied deals.  
 
A Market Rent Only option will also help improve consumer choice, and benefit smaller 
brewers who will be offered more routes to market as tied licensees taking that option will 
no longer have stocking requirements imposed on them and will instead be able to 
purchase beer at market cost. This will increase the variety of beer on offer to consumers, 
and allow licensees to stock locally produced, high quality real ales. 
 
8. The Bill proposes that tenants should have the right to stock at least one guest 
beer at any time, irrespective of the terms of their contract. What impact would this 
have? 
 
The brewing industry in Scotland has grown rapidly over recent years. As a result of this 
growth there is now a wealth of smaller brewers producing high price point, high quality 
cask beer. 
 
However, they are struggling to gain access to market in tied pubs, owing to the beer tie 
and to the imposition by pub companies on tied tenants of a set stock list.  
 
The beer tie is resulting in restricted consumer choice, as smaller brewers cannot gain 
access to the tied pub sector. Small brewers struggle to gain access to the tied pub market 
as they are unable to supply the minimum volumes, discounts and logistics demanded by 
large wholesale and pub owning companies.  
 
Therefore, CAMRA agrees with the provision for Guest Beer Rights in a Scottish Pub Code, 
as this would allow tied tenants to stock a guest beer of their choosing, rather than being 
restricted by the range and prices of the stocking lists of their pub companies.  
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9. The Bill proposes that the office of Pub Code Adjudicator will be funded through a 
levy on pub-owning companies in scope of the code. The Financial 
Memorandum estimates that annual costs for pub-owning businesses will be around 
£6,000 to £86,700 depending on size. The Committee would welcome any views of 
these estimates (and the assumptions around the volume of work for the office of the 
Pub Code Adjudicator) and the funding model. 
 
CAMRA agrees that the Adjudicator should be funded by those that the Pubs Code seeks 
to regulate – namely pub owning companies operating in Scotland.  
 
Therefore, it is acceptable, as with the Pubs Code Adjudicator for England and Wales, for a 
levy to be imposed on pub owning companies to which the Code applies, to pay for the 
Adjudicator and their office to function.  
 
As the number of tied pubs in Scotland is lower than that in England and Wales, the levy 
charges may not need to be as high in Scotland.  
 
We believe that the Adjudicator position may only need to be a part-time position, which will 
bring any cost burden down for pub owning companies paying a levy.  
 
10. Do you have any other comments on the Bill? 
 
No. 
 

https://www.parliament.scot/S5_Bills/Tied%20Pubs%20(Scotland)%20Bill/SPBill62FMS052020.pdf
https://www.parliament.scot/S5_Bills/Tied%20Pubs%20(Scotland)%20Bill/SPBill62FMS052020.pdf
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

TIED PUBS (SCOTLAND) BILL 

SUBMISSION FROM               GMB SCOTLAND 

1. What are your views on the Bill overall? Do you think that legislation in this area 

is necessary? 

Over a number of years, pubs have been closing across Scotland. The sector is now 

experiencing an exceptionally difficult period due to the Covid crisis. The pressures faced 

by tied pubs are even more acute, with licensees often paying over the odds for their beer 

and often for their lease too. The tied pub model is trapping tied pub tenants in 

unsustainable circumstances and threatening the success of their business and too often 

their livelihood. Consumers see choice restricted in tied pubs and are very often unable to 

choose locally produced drinks over the multinational brands pushed by the big pubcos.  

Tied arrangements reduce the places where locally produced beer and other drinks can be 

sold and so also affect employment in Scotland’s drinks industry. Put simply the more 

Scottish products behind the bars of Scotland’s remaining pubs, the more jobs will be 

sustained in our breweries. 

Across the UK, GMB have long campaigned for reform of the tied pub market because of 

our pub tenant members’ experience of unfair practices at the hands of pubcos. The 

voluntary approach to stopping these practices simply hasn’t worked. 

After years of failed self-regulation by the industry, we believe that the Tied Pubs Bill is 

necessary to level the playing field for tied pub tenants and rebalance the relationship 

between tenants and their Pubco landlords. We support a Pubs Code for Scotland that 

brings fairness to the sector, provides greater choice to consumers and support jobs in the 

pubs and brewing industries.    

2. Do you think the Bill achieves its aim of improving the relationship between 

pub-owning businesses and their tenants? 

Following the achievement of a Pubs Code and Adjudicator in other parts of the UK, we are 

concerned that no progress has been made by the Scottish Government to provide a 

statutory code, which could help to protect tied pub tenants and improve relations between 

tenant and landlord. It is not acceptable that tied pub tenants in Scotland find themselves 

with less protection than those in similar circumstances elsewhere in the UK. 

A statutory code and adjudicator means that Scottish tied pub tenants will no longer be 

worse off than their counterparts in England and Wales or compared to other Scottish 

publicans whose premises are free of tie. Tenants will gain access to redress should they 

be unfairly treated by a pubco and legal protections for tied pub tenants may also 

encourage pubcos to proactively improve their offer to tied tenants. 
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We support statutory regulation as a means of improving the relationship between PubCos 

and tenants as a matter of principle. We believe that, to be effective, such a Code should 

be based on the regulatory principles set out on the face of the Bill.  

PubCos seeking to conduct business responsibly in the Scottish market should have no 

objection to a Code based on principles of fair and lawful dealing, that tied pubs should be 

no worse off than free-of-tie and a fair share of risk and reward among the parties to a tied 

pub agreement.  

3. Could the Bill have any impact on investment in the pub sector in Scotland? 

We expect that a Code providing redress to tenants and the option to convert tied leases 

tenants may find restrictive into market rent only leases would improve the financial position 

of tied pub tenants and provide them with greater flexibility to invest in their own businesses 

and workers.  

4. Should the Scottish Pubs Code apply to all pub owning businesses and tenants 

in Scotland? 

GMB Scotland believes that the Scottish Pubs Code – including the Market Rent Only 

option – should apply to all tied pubs in Scotland. The Scottish pub sector is not as diverse 

as in other parts of the UK and the application of thresholds would be complex and 

ultimately arbitrary. The proposed contents of the code and the role envisaged for the 

adjudicator are not so onerous as to present a serious burden on business. 

Indeed, the provisions should be easily achievable across the sector. Quite simply no 

responsible landlord should have anything to fear from the proposals, designed as they are 

to make the tied pub sector fairer for everyone involved. 

5. Do you have any comments on the role of the Adjudicator?  

 

6. The Policy Memorandum states that the Bill aims to adapt the 2015 Act to 

Scottish circumstances and to avoid problems experienced in implementing the 

Act in England and Wales. Do you think the Bill meets these aims?  

Improvements to the 2015 Act are achieved through the clearer, more tenant-friendly 

regulation envisaged in this Bill. The Bill includes a simplified MRO process, clear 

regulatory principles and shorter review periods to enhance scrutiny. The Bill also takes 

steps to ensure that a Pubs Code Adjudicator is seen to be independent, preventing 

anyone with recent experience of the industry from being appointed to the role.  

It appears that many of the frustrations tenants have with the 2015 Act relate to concerns 

that the powers granted to an Adjudicator in primary legislation are not used to full effect or 
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to concerns that the behaviour of pub-owning businesses is not always consistent with the 

spirit of the Code.  

These concerns are not reasons for Parliament not to legislate. These are reasons for 

careful drafting of a robust, statutory Code and effective enforcement as to prevent Code-

avoiding behaviour.  

 

7. The Bill proposes that tied tenants have the option to apply to their pub owning 

business for a quote for a ‘Market rent only’ (MRO) contract. Do you agree with 

this proposal and how do you think it would work in practice? 

The market rent only option should be available to any pubco tenant who feels that their 

tied arrangements are no longer in the interests of their business. The availability of the 

option will encourage pubcos to consider their offer to their tenants in the round, taking 

account rents and supply costs, potentially resulting in improved tied terms to avoid the 

market rent only option being pursued. Where a market rent only option is agreed it will be 

because a tenant believes that it will be in the best interest of their business. 

 

8. The Bill proposes that tenants should have the right to stock at least one guest 

beer at any time, irrespective of the terms of their contract. What impact would 

this have? 

The Bill will allow tied publicans to make choices about the drinks they stock which reflect 

the preferences of their customers rather than accept the distorting impact that tied 

arrangements can have on supply of particular products. GMB Scotland believes that this 

will ultimately be to the benefit of many more locally produced drinks and ultimately bring 

benefits to employment in the Scottish brewing sector too. 

 

9. The Bill proposes that the office of Pub Code Adjudicator will be funded through 

a levy on pub-owning companies in scope of the code. The Financial 

Memorandum estimates that annual costs for pub-owning businesses will be 

around £6,000 to £86,700 depending on size. The Committee would welcome 

any views of these estimates (and the assumptions around the volume of work 

for the office of the Pub Code Adjudicator) and the funding model. 

GMB Scotland have no comment on the particular estimates included in the Financial 

Memorandum. We do, however, believe that a levy on the pub owning companies who 

benefit most from the tied arrangements, which the code and adjudicator would seek to 

regulate, is the most appropriate way to fund the Adjudicator. Costs should not be raised 

from tied pub tenants seeking to refer their case to the adjudicator. 

https://www.parliament.scot/S5_Bills/Tied%20Pubs%20(Scotland)%20Bill/SPBill62FMS052020.pdf
https://www.parliament.scot/S5_Bills/Tied%20Pubs%20(Scotland)%20Bill/SPBill62FMS052020.pdf
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10. Do you have any other comments on the Bill?  

GMB Scotland believes that the Scottish brewing industry would benefit directly from a 

fairer relationship between the pub owning companies and their tied tenants. The current 

arrangements favour multinational drinks brands over local products and reduce the 

diversity of Scotland’s pub scene and reduce choice for pubgoers. The Tied Pubs Bill would 

represent a significant step towards a fairer market for supplying Scottish pubs with drinks 

products. Our members in the Scottish brewing industry believe that a fairer pub market will 

present significant opportunities for smaller Scottish brewers, creating and safeguarding 

employment in Scottish breweries. 
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

TIED PUBS (SCOTLAND) BILL 

SUBMISSION FROM   SOCIETY OF INDEPENDENT BREWERS (SIBA)  
 
About SIBA  
The Society of Independent Brewers (SIBA) represents around 750 small independent 
breweries in the UK including about 60 based in Scotland. Our members are responsible 
for approximately 6% of the beer produced and sold in the UK. Our members in Scotland 
produce around 200,000 hectolitres of beer a year, which is about 7% of the total UK 
output from SIBA members.  
 
We act as the voice of independent brewing in the UK and represent our members as 
well as running an annual trade event and beer competitions. In addition, we also run a 
commercial operation, BeerFlex, which allows Tied Pub Tenants (TPT) to purchase a 
guest beer through their PubCos from local breweries. This provides a mechanism for 
small breweries to have access to tied pub estates and for TPTs to serve a non-tied 
local beer. Although only 5% of SIBA members’ beer is sold through this mechanism, it 
does means that more customers can enjoy a local beer in many pubs where they 
wouldn’t otherwise be able to do so.  
 
1. What are your views on the Bill overall? Do you think that legislation in this area 
is necessary?  
 
SIBA fully supports the aims and objectives of the Tied Pubs (Scotland) Bill. It would 
create parity across the UK, giving tied pubs in Scotland the same statutory rights and 
protections currently reserved for some tied pubs in England and Wales under the Small 
Business, Enterprise and Employment Act 2015. This includes providing the tenant the 
choice of which operating model is the right one for their business by allowing them the 
opportunity to take up a Market-Rent Only (MRO) option.  
 
It is hoped that the creation of a Pubs Code and an Adjudicator will create a level playing 
field for tenants and PubCos in Scotland and by extension help small brewers who want 
to supply pubs to provide the craft beer that more and more consumers are demanding.  
 
It also presents the opportunity to address some of the publicised shortcomings in the 
2015 Act, including introducing a more regular review process and strengthening the 
appointment process of the Adjudicator.  
 
A separate Scottish Bill means that the Government can take account of the different 
operating landscape in Scotland which has a number of PubCos with relatively small 
numbers of tied pubs compared to England and Wales.  

 
2. Do you think the Bill achieves its aim of improving the relationship between 
pub-owning businesses and their tenants?  
 
Through the creation of a Pubs Code, the Bill has the potential to achieve its aim of 
improving the relationship between TPTs and PubCos. A Code could create a consistent 
approach across all tied pubs in Scotland, allowing licensees to be more informed, 
improve transparency and provide clarity. However, this depends on the details of the 
Code which will be laid out in secondary legislation. In England and Wales, ambiguity in 
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the Code and guidance from the Pubs Adjudicator has created issues for TPTs and 
PubCos and resulted in arbitrations being slower than anticipated. The simplified 
process outlined in the Bill may help to address some of these issues.  
 
There is evidence that the creation of the MRO option in England and Wales has led to 
licensees have a better understanding of the options open to them and the risks and 
rewards of the different models1 and helped them to negotiate different terms or levels of 
support.2 By extending this option to Scotland, tied pubs may see similar results.  
 
3. Could the Bill have any impact on investment in the pub sector in Scotland?  
 
SIBA does not have any evidence on the impact that the Bill could have on investment in 
the pub sector in Scotland.  
 
4. Should the Scottish Pubs Code apply to all pub owning businesses and tenants 
in Scotland?  
 
Given the nature of the Scottish market where there are a number of PubCos with 
relatively small numbers of tied pubs compared to England and Wales it is sensible not 
to limit it to those with more than 500 pubs. Consideration should be given to whether a 
suitable level is needed for the Scottish market.  
 
5. Do you have any comments on the role of the Adjudicator?  
 
The Bill establishes the Pub Code Adjudicator and addresses the publicised 
shortcomings in the 2015 Act such as strengthening the appointment process of the 
Adjudicator.  
 
6. The Policy Memorandum states that the Bill aims to adapt the 2015 Act to 
Scottish circumstances and to avoid problems experienced in implementing the 
Act in England and Wales. Do you think the Bill meets these aims?  
 
The Bill presents the opportunity to address some of the publicised weaknesses in the 
2015 Act, including introducing a more regular review process and strengthening the 
appointment process of the Adjudicator.  
 
7. The Bill proposes that tied tenants have the option to apply to their pub owning 
business for a quote for a ‘Market rent only’ (MRO) contract. Do you agree with 
this proposal and how do you think it would work in practice?  
 
It is welcome that the Bill provides the tenant the opportunity to take up an MRO option if 
they choose to do so. This avoids some of the issues reported with the England and 
Wales MRO process such as the significant price trigger. This has meant that tenants 
often cannot purchase the beer they wish to through their PubCos for fear of activating 
the price trigger within the Pubs Code leading to an MRO.  
 
As stated above, there is evidence that the creation of the MRO option in England and 
Wales has led to licensees have a better understanding of the options open to them and 

                                            
1 http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/business-energy-and-
industrial-strategy-committee/pubs-code-adjudicator-update/written/84726.html 
2 http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/business-
energy-and-industrial-strategy-committee/pubs-code-adjudicator-update/written/84718.html 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/business-energy-and-industrial-strategy-committee/pubs-code-adjudicator-update/written/84726.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/business-energy-and-industrial-strategy-committee/pubs-code-adjudicator-update/written/84726.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/business-energy-and-industrial-strategy-committee/pubs-code-adjudicator-update/written/84718.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/business-energy-and-industrial-strategy-committee/pubs-code-adjudicator-update/written/84718.html
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the risks and rewards of the different models3 and helped them to negotiate different 
terms or levels of support.4 By extending this option to Scotland, tied pubs there may see 
similar results.  
 
8. The Bill proposes that tenants should have the right to stock at least one guest 
beer at any time, irrespective of the terms of their contract. What impact would 
this have?  
 
Lack of market access for independent brewers is and has always been a significant 
issue and in principle this could provide direct access into pubs. It could allow TPT to 
access local beer from small, independent breweries in Scotland providing what 
customers want, which is more variety and choice in their beer.  
 
The Government decided not to include a guest beer arrangement in the 2015 Act. One 
of the concerns outlined in the Government response to the consultation5 was that TPT 
would not use this as an opportunity to buy a local beer but instead purchase a high 
volume lager. Either the TPT would purchase the same lager they already had at a 
cheaper price outside of the tie or a different high volume product offered by a 
competitor.  
 
To avoid this scenario, consideration should be given to the wording of the guest beer to 
encourage purchasing decisions that favour local producers. This could include Scottish 
market share and distance from the pub.  
 
9. The Bill proposes that the office of Pub Code Adjudicator will be funded 
through a levy on pub-owning companies in scope of the code. The Financial 
Memorandum estimates that annual costs for pub-owning businesses will be 
around £6,000 to £86,700 depending on size. The Committee would welcome any 
views of these estimates (and the assumptions around the volume of work for the 
office of the Pub Code Adjudicator) and the funding model.  
 
SIBA does not have any evidence on the assumptions provided.  

 
10. Do you have any other comments on the Bill?  
 
SIBA does not have any other comments on the Bill. 

                                            
3 http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/business-
energy-and-industrial-strategy-committee/pubs-code-adjudicator-update/written/84726.html 
4 http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/business-
energy-and-industrial-strategy-committee/pubs-code-adjudicator-update/written/84718.html 
5 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/352266/bis-
14-873-pub-companies-and-tenants-government-response-to-consultation.pdf 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/business-energy-and-industrial-strategy-committee/pubs-code-adjudicator-update/written/84726.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/business-energy-and-industrial-strategy-committee/pubs-code-adjudicator-update/written/84726.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/business-energy-and-industrial-strategy-committee/pubs-code-adjudicator-update/written/84718.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/business-energy-and-industrial-strategy-committee/pubs-code-adjudicator-update/written/84718.html
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/352266/bis-14-873-pub-companies-and-tenants-government-response-to-consultation.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/352266/bis-14-873-pub-companies-and-tenants-government-response-to-consultation.pdf
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

TIED PUBS (SCOTLAND) BILL 

SUBMISSION FROM         The Scottish Licensed Trade Association – (The SLTA) 

 

11. What are your views on the Bill overall? Do you think that legislation in this area 

is necessary? 

The SLTA believes legislation in this area is not only necessary, but long overdue in order 

to ensure tied pub tenants in Scotland receive similar protections and rights as their 

counterparts in England when dealing with the various Pub-Owning Companies. (POCs) 

While we accept that the tied pub model has a role to play in the eco-system of the licensed 

trade, providing a low-cost entry point into their own business for tenants that may not have 

much capital, it has become increasingly clear that there exists a serious power imbalance 

between landlord and tenant within the tied pubs sector, largely to the detriment of tenants. 

Legislation to create a regulated industry is vital both to protect tenants (many of whom will 

be new to the trade and perhaps using their life savings to take on a small business for the 

first time) and also in terms of increasing the quality and sustainability of the licensed trade 

generally in Scotland.   

The recent Coronavirus Pandemic has had a devastating impact on the licensed trade in 

Scotland, resulting in many pubs facing a very uncertain future, and numerous tied pub 

tenants are now at real risk of business failure or bankruptcy, a situation greatly 

exacerbated due to having insufficient reserves of capital given that the tied model by its 

very design directs the vast majority of pub profits to large corporate POC landlords. 

The protections this Bill should provide will go a long way towards helping the trade 

recover, protect employment, and preserve the livelihood of small business owners. 

12. Do you think the Bill achieves its aim of improving the relationship between 

pub-owning businesses and their tenants? 

The SLTA is fully supportive of the proposed Bill and we believe that the creation of a 

regulatory body with powers to enforce a statutory pub code will greatly improve the 

relationship between pub-owning companies and their tenants. 

13. Could the Bill have any impact on investment in the pub sector in Scotland? 

There is no reason that the Bill should have any negative impact on investment in the pub 

sector in Scotland.   The price paid by tenants for POC funded investment is usually far in 

excess of the cost of capital from other lending sources, in many cases even credit cards, 

and the resulting increases in rent are for the duration of lease rather than ending when 

investment is repaid as would be the case in normal lending. 
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Additionally, in principle the pub code, when written, could allow for time limited tied 

arrangements to continue in return for investment by a pub-owning company.  This would 

be similar to other forms of Trade Investment such as Advance on Barrelage Discounts 

widely available from Breweries in return for short-term supply agreements.   

However, such an arrangement must be truly voluntary and by genuine mutual consent, 

and should not allow pub-owning companies to impose or force investment at 

extraordinarily high returns, nor to refuse leases or lease renewals unless investments or 

tied beer supply arrangements are also agreed to. 

The current situation, where pub-owning companies can exert ‘monopoly pressure’ on their 

tenants to take investments at such high rates of return for the POC (often via increased 

rents that deliver 20% or 30% annual return on investment for perpetuity) creates a 

situation of instability in the trade, diverting an ever increasing share of pub profits to POCs, 

and can often result in business failures for tenants. 

A ‘Market Rent Only’ option which releases the tie provides an incentive for pub owning 

companies to compete with the wider market both on ‘price of supplied goods’ and ‘price of 

capital’ for investments, resulting in a healthier, more sustainable, more competitive and 

more dynamic sector. 

14. Should the Scottish Pubs Code apply to all pub owning businesses and tenants 

in Scotland? 

Yes. The SLTA also notes that while certain provisions of the Scottish Pubs Code will likely 

cease to apply should a pub take an MRO option, most of the code should continue to 

apply to the POCs concerned and the landlord/tenant relationship even after an MRO 

option is taken, in order to prevent POCs imposing onerous conditions or terms of trade on 

tenants so as to effectively discourage a tenant from exercising their right to MRO. 

15. Do you have any comments on the role of the Adjudicator?  

The SLTA believes it is important that the Adjudicator is seen to be fair and impartial, and 

we would suggest that the appointment criteria should exclude any candidate where they or 

their firms may have current or historical business or financial dealings with POCs, so as to 

avoid any suggestion of preferential treatment or maintenance of the ‘status quo’. 

16. The Policy Memorandum states that the Bill aims to adapt the 2015 Act to 

Scottish circumstances and to avoid problems experienced in implementing the 

Act in England and Wales. Do you think the Bill meets these aims?  

The SLTA wishes to again note that POCs can perform a valid role in the licensed trade, 

offering a low cost point of entry into the industry for tenants who wish to start their own 

business and share the risk and reward equally with another party, however the balance of 

risk and reward has become heavily skewed in favour of the POCs over time. 
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In theory the tied model offers lower rents in return for higher beer prices (often described 

as ‘wet rent’), however over time tied pub rents have widely risen to levels equivalent to or 

higher than free house rents, while significantly higher tied drink supply prices only benefit 

POCs and act as a detriment to both tenant and consumer.  

The result is that the commercial landlord, in this case the large POC, extracts a vastly 

higher share of profit from each pub than could be the case in the free trade. Often leaving 

tenants with very little profit, and little to no financial security or ability to save for pensions 

or changes to business conditions.  If these tenants then fail, the POC recruits new tenants 

and the process often repeats, creating high levels of instability in the market. 

The SLTA recognises that the 2015 Act in England and Wales fell short of  its aims to 

adequately protect tied pub tenants, and allowed too many loopholes which were 

subsequently exploited by the POCs to maintain the status quo.   

Some of the loopholes identified by the SLTA include: 

1. The implementation of so-called “retail agreements” or “management agreements” or 

“Just add Talent agreements” where POCs appoint a so called “self-employed 

manager” but the POC retains all income minus a small (and often inadequate) 

percentage for the self-employed manager to pay for all the labour costs.   The 

effective result has been an increase in POC profits but a constant turnover of so 

called ‘self-employed managers’ as the ‘managers’ quickly realise such 

arrangements are often neither viable or sustainable compared to a genuine lease or 

tenancy.  Another reported outcome has been instability in employment for many 

pub staff, as their ‘employer’ is not the pub company or a genuine and stable long-

term tenant, but often inexperienced and frequently changing ‘self-employed 

managers’.  We would also query whether such a status meets the genuine definition 

of ‘self-employed’ from an employment law perspective. 

2. The ending of tenancies or failure to renew leases, in order that the POC can avoid 

MRO trigger events, or transfer pubs to ‘retail agreements’ with ‘self-employed 

managers’ to the financial benefit of POCs. 

3. POCs refusing to offer long term (10yr +), transferable, secure, leases which allow 

tenants to benefit from their success in building up a business and then sell the 

business on realising equity earned in it. 

4. Highly restrictive time windows for the triggering of MRO events, complicated and 

expensive legal processes for the tenant, and the ability of POCs to delay the 

process for many months or even years via various legal and technical means. 

We believe the proposed Bill in Scotland provides a basis upon which a suitable Code can 

be developed which will allow for a fairer and more sustainable settlement to be the case 

than has been experienced in England and Wales. 
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However great care must be taken in the wording of the statutory code to ensure loopholes 

are closed and POCs cannot evade or avoid their responsibilities and the underlying spirit 

of the legislation. 

17. The Bill proposes that tied tenants have the option to apply to their pub owning 

business for a quote for a ‘Market rent only’ (MRO) contract. Do you agree with 

this proposal and how do you think it would work in practice? 

The SLTA’s position is that Tied Pub Tenants should have the right to end the tie at any 

time in return for an MRO rent.   Where POC and Tenant have negotiated other ancillary 

commercial arrangements such as investment, or cash advances, or rent discounts, or 

reduced entry costs, there could be a commercial case for allowing a tie or exclusive supply 

agreement to continue for a strictly limited time, but in our opinion this should be limited to 

one or two years at most as is commonly the case with other commercial drinks supply 

contracts.  In no case should the granting of a lease or renewal be contingent upon 

accepting an exclusive drinks supply agreement with a POC for the majority of, or entire 

duration of, a lease term. 

If POCs wish to maintain the supply of drinks (or any other product or service) across their 

estates they are very welcome to do so by competing for the business based on free 

market principles such as price, credit terms, and level of service, as any other drinks 

wholesaler would do. 

Tied Pub Arrangements as they currently exist can be highly detrimental to tenants, 

consumers, and Scottish drinks producers, allowing pub owning companies to act in a 

monopolistic fashion, imposing arbitrary decisions with regards to wholesale pricing and 

product range on tenants.   

It is the position of the SLTA that the interests of pub tenants, consumers, and Scottish 

drinks producers would be better served by allowing tied pub tenants a genuine MRO 

option, as this would not prohibit POCs from competing for the drinks supply contracts for 

their pubs, but would ensure a level playing field with other Scottish businesses based on 

truly competitive pricing, service and range.   This outcome would clearly be of immense 

benefit to tenants, consumers and Scottish drinks producers. 

A genuine MRO option is vital to the success of the Bill.  (Note that ‘genuine’ in this 

instance means ‘a free of tie market rent as assessed by an independent rent assessor’). 

Too often in England we have seen pub owning companies offer only a ‘free of tie’ rent that 

is equivalent to their current rent plus the highly inflated ‘wet rent’ on tied product margin, 

resulting in so called MRO Rents that are well in excess of comparable free house rents. 
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18. The Bill proposes that tenants should have the right to stock at least one guest 

beer at any time, irrespective of the terms of their contract. What impact would 

this have? 

We believe this would have a positive impact, particularly for Scottish beer producers, 

however we note that the ‘guest beer’ option should not be restricted to obscure product 

ranges likely to only sell in low volume as has been the practical result of many historical 

‘guest beer’ arrangements. 

Historically POCs have restricted so-called ‘Guest Beer’ agreements based on either 

geographical proximity of the ‘guest brewery’ to the pub, or via SIBA or other approved 

suppliers, or restricted to niche products such as ‘real ales’.    

The primary reason for such restrictions is to ensure the vast majority of beer volume 

continues to be supplied by the POC at inflated prices. 

Given the ever-changing nature of the beer supply market, consumer tastes, and market 

trends, and increase in successful Scottish ‘craft breweries’ such as Brewdog or Innes & 

Gunn, we believe the ‘guest beer’ definition should avoid any such restrictions. 

19. The Bill proposes that the office of Pub Code Adjudicator will be funded through 

a levy on pub-owning companies in scope of the code. The Financial 

Memorandum estimates that annual costs for pub-owning businesses will be 

around £6,000 to £86,700 depending on size. The Committee would welcome 

any views of these estimates (and the assumptions around the volume of work 

for the office of the Pub Code Adjudicator) and the funding model. 

The SLTA does not take a position on funding other than to note some of our members may 

let a very small number of premises (1-5 sites) and arrange ‘group purchase’ or ‘buying 

club’ arrangements and care should be taken to ensure similar arrangements are not 

adversely affected by high regulatory costs for such micro-businesses. 

20. Do you have any other comments on the Bill?  

It is the position of the SLTA that the Scottish Pub Code, when written, should provide 

comprehensive protection for Pub Tenants from the imbalance of power and frequent 

allegations of abuse that the tied pubs model has historically been accused of. 

The development of the code’s detail is critically important to avoid the problems seen in 

England’s code, and will require significant input from tenants and bodies such as the SLTA 

which represent the interests of tenants.   

In addition to Market Rent Only provisions, the Scottish Pub Code should also contain 

detailed provisions and guidance regulating some of the more egregious examples of poor 

conduct which have been widely reported as being commonplace throughout the industry. 

https://www.parliament.scot/S5_Bills/Tied%20Pubs%20(Scotland)%20Bill/SPBill62FMS052020.pdf
https://www.parliament.scot/S5_Bills/Tied%20Pubs%20(Scotland)%20Bill/SPBill62FMS052020.pdf


SLTA  EEFW/S5/20/24/2 

20 

For example: 

1. Dilapidations & Repair obligations – Where POCs can charge tenants excessive 

dilapidation fees reaching into tens of thousands of pounds when they leave a pub, 

however the POC may then not complete many or most of the works charged for 

before letting the pub to a new tenant.  Some POCs may argue that this practice has 

diminished in recent years through the more widespread adoption of Schedules of 

Conditions, however the SLTA does not believe this to be the case, and we are 

aware of many inadequate or incomplete Schedules of Conditions that will not 

adequately protect tenants. 

2. Personal Guarantees – The near 100% requirement for tied pub tenants to provide a 

Personal Guarantee to POCs (in addition to a large deposit) stands in stark contrast 

to other commercial property letting norms, where a Personal Guarantee is rarely 

given unless a deposit is negotiated to zero.  The holding of a Personal Guarantee 

by a POC results in the POC having little incentive to renegotiate terms for pub 

businesses in trouble, or to negotiate with tenants in the event of a business failure, 

as they are then able to continue charging the maximum possible rent, then charge 

exit fees or dilapidations, and then pursue the tenant personally, even going so far 

as to force some tenants into bankruptcy or put charges against their property. 

3. Tied Product Range – Tourism and Hospitality is a vital component of the Scottish 

Economy and the Scottish Government has for many years encouraged the 

development of a thriving and dynamic industry in producing Scottish made food and 

drink for the benefit of visitors and residents alike. Yet all too often we see examples 

of tied pubs only being allowed to offer heavily restricted ranges by their POCs which 

exclude the majority of Scottish products available in the wider market.  Many of the 

range decisions large UK-wide POCs adopt are almost certainly based on wholesale 

buying power for England rather than Scotland, resulting in product choices for 

Scottish consumers being reduced, and Scottish producers being disadvantaged.   

The SLTA is aware of instances where POCs have delisted Scottish products, and 

also of instances where the POC has tried to remove very popular Scottish products 

from individual pubs in favour of their own products, even when it is obvious to 

tenants such a substitution will result in reduced sales and profits for the pub.  Such 

behaviour cannot be good for the prosperity and viability of either the food and drink 

sector or tourism and hospitality sector in Scotland and surely should not be 

supported by the Scottish Government. 

4. Repair Liabilities – Various types of lease agreements have repair obligations split 

between landlord and tenant, however the SLTA is aware of instances where 

landlords have failed to meet their repair obligations, and where such failure has 

negatively impacted the tenant’s ability to trade profitably. 
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5. Rent Calculations – POCs generally disclose a rent calculation to the tenant entering 

a tied pub, however such rent calculations can be flawed, opaque, based on 

incorrect/incomplete data or simply optimistic projections and, by the nature of their 

structure, do not clearly illustrate to new tenants that often as much as 75% to 95% 

of the available ‘profit pool’ within the pub can end up going to the POC. 

The SLTA is aware of a number of common complaints with the rent calculations 

provided by POCs, including overly optimistic trade assumptions, underestimates of 

costs, use of ‘cost averages’ provided by national bodies rather than pub-specific 

costs, etc, and it is our position that any guidance for rent calculations in the Scottish 

Pub Code must include an obligation to use actual data and costs and base rents on 

recently achieved sales wherever such figures are available. 

And finally, the SLTA is aware of various recent lobbying initiatives including, as we 

understand it, letters from senior executives of Pub Owning Companies to Scottish MPs 

and MSPs, claiming that there is no need for a Pubs Code in Scotland. 

We have also previously heard many POCs claiming that they offer high levels of support to 

their tenants and intimating most tied pub tenants are very happy with the support and 

service provided by POCs. 

We at the SLTA sincerely hope this is the case.  

If these POCs are correct, then they have absolutely nothing to fear from a comprehensive 

Scottish Pubs Code including a Market Rent Only option becoming widely available to 

Scottish Tied Pub Tenants, and they should rethink their opposition to this Bill.   

If most tenants are happy with their current tied arrangements and feel they represent good 

value, they will have no desire to change them. If, however, most tenants are dissatisfied 

with the way the tied model works, and the MRO option gives them the right to leave it, 

POCs will be forced to become more responsive to the needs of their customers, to the 

benefit of Scottish pub tenants, Scottish producers, and Scottish Consumers. 

We would therefore request the Scottish Government proceed with legislation for the 

creation of a Scottish Pubs Code and Adjudicator as quickly as possible.  The SLTA would 

hope that this could be completed in time for it to help with the inevitable fallout from the 

Coronavirus crisis that is currently posing such a threat to the pub industry in general, but 

the tied pub sector in particular. 
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

TIED PUBS (SCOTLAND) BILL 

SUBMISSION FROM            STAR PUBS & BARS LIMITED 

Executive summary  

The Tied Pubs Bill is seeking a solution to a problem that does not exist. The 
legislation proposes to introduce a Scottish Pubs Code that would cover only 17% 
of pubs in Scotland that operate under a Leased and Tenanted (L&T) model.  

This legislation will be costly and complex, trying to fix something that is not 
broken. This Bill introduces unnecessary red tape, complexity and bureaucracy 
onto the L&T partnership that is already constructive and working.  

There’s already a Voluntary Code in place that positively manages the relationship 
between tenants and pub-owning businesses and covers 72% of tied pubs in 
Scotland. 

The model offers significant benefits to our licensees in order to help them run a 
profitable and successful business. This means we do not only invest in the pub 
buildings, but also invest in and support the people who run that pub.  

 

During the Covid-19 crisis, we have been able to support our pubs and licensees 
precisely because of the partnership we have with our pubs. We have provided rent 
concessions worth £2 million into our pub estate in Scotland and further support 
related to guidance on accessing Government funding. We have also provided 
access to practical support and resources to help pubs restart after lockdown. Many 
free trade pubs across Scotland have not received similar support from their 
commercial landlords. 

This Bill will put investment, entrepreneurship and jobs at risk in Scotland at a time 
when the pub sector and the Scottish economy need them most. The passing of this 
Bill will force us to change our business model in Scotland. That means we would 
halt our investment in our Scottish pubs, and would either convert our Scottish 
pubs from the L&T to a managed model, or sell them (possibly for alternative use 
other than pubs). This will be to the detriment of jobs and skills at a time when the 
Scottish hospitality and pub sector in Scotland requires it most. 

About Star Pubs & Bars Limited (part of HEINEKEN UK) 

HEINEKEN UK is the UK’s leading pub, cider and beer business and 
employs around 2,300 people. We own around 2,500 pubs through our pubs 
business, Star Pubs & Bars.  

Our unrivalled portfolio of beer and cider brands includes Foster's, 
Heineken®, Strongbow, Desperados, Kronenbourg1664, John Smith's, 
Bulmers, Amstel, Birra Moretti and Old Mout, and is backed by a full range of 
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craft and speciality brands. 

Our entire UK operations are based out of our Headquarters in South Gyle, 
Edinburgh. Including our colleagues based in the Caledonian Brewery, we 
directly employ 700 colleagues in Scotland - and support a further 5,100 
Scottish jobs in our supply chain. In Scotland, we also have 230 pubs.   

Since the acquisition of Scottish & Newcastle in 2008, we have invested 
consistently and significantly in the UK, including Scotland. Over the past 
three years we have invested more than £100 million in our UK brewing 
operations (located in Hereford, Ledbury, Manchester, Tadcaster and 
Edinburgh).   

We have invested £190m in our pub estate over the last six years (since 
2014), breathing new life into neighbourhoods and providing opportunities for 
budding entrepreneurs to realise their ambitions. Last year alone, we made 
our largest ever annual investment of £50 million in our pubs, leading to 
1,200 new jobs. In Scotland that meant an investment of £5 million creating 
92 jobs.  

Our ambition is to Build Britain’s Best Pub Company – by attracting and 
retaining the best operators, investing to create great pubs at the heart of 
their communities and by providing licensees with market leading insight and 
support. 

The vast majority of our Scottish pubs operate under the Leased and 
Tenanted (L&T) model and are therefore run independently as small 
businesses. Less than 2% of our pubs in Scotland operate on our ‘Just Add 
Talent’ model (a low cost of entry managed operator agreement).  

We are firm believers in the L&T model and believe it offers significant 
benefits to licensees. It allows licensees access to their own pub business for 
a comparatively small investment, while benefitting from our economies of 
scale and our years of experience in developing successful pubs. We see the 
model as a positive small business partnership enabling shared investment, 
business development and job creation. It is good for Scottish pubgoers, 
good for Scottish communities and good for the Scottish economy.  

Our support to pubs during Covid-19 

The Covid-19 crisis has had a profound and damaging impact on the pub and 
hospitality sector. Throughout this crisis we have been able to support our 
pubs precisely because of the L&T partnership we have with our pubs. Many 
free trade pubs across Scotland have not received similar support from their 
commercial landlords. 

We have worked with each of our pubs individually to ensure they are making 
use of Government support, as well as providing our own support to help 
them through this period of lockdown. In March, we suspended the collection 
of rent, trade debt and all associated charges – so none of our L&T pubs 
have had to pay us rent whilst they are closed in order to help them with their 
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cash flow. In addition, we are providing our licensees with a significant 
reduction in that rent; two thirds of our licensees have received a rent 
reduction of 50% to 75%, whilst one third have received a reduction of 75% 
or more. We recently announced we would be extending those rent 
concessions through until August, so that reduced rent will apply even as 
pubs reopen.  

This commitment means we are injecting over £21 million into our pub 
estate since lockdown in March, directly benefitting licensees’ 
businesses. This equates to over £2 million in Scotland.   

In addition, we have launched a website, The Pub Collective 
(www.thepubcollective.co.uk).  The website includes best practice, guidance 
on accessing Government funding, links to charitable and mental health 
support, as well as ideas on how pubs can stay connected to the local 
community. We are also ensuring there is a solution in place (at our cost) for 
out of date beer kegs and casks when pubs reopen – ensuring that licensees 
are not out of pocket for beer that is not saleable. 

With restrictions lifting, we want to see all our pubs in Scotland open, trading 
and operating as viable businesses as soon as possible. This means giving 
them the investment they require, providing them with the support and 
training to reopen safely, making sure people feel safe when they revisit their 
local. Considering the financial burden of the Tied Pubs Bill, it is extremely 
unlikely that these types of investment and support would have been 
possible.  

Response to call for evidence questions: 

1. What are your views on the Bill overall? Do you think that legislation 
in this area is necessary? 

The Tied Pubs Bill is seeking a solution to a problem that does not 
exist. The legislation proposes to introduce a Scottish Pubs Code that 
would cover only 17% of pubs in Scotland that operate under the L&T 
model.  

The majority of Scottish pubs (63%) operate independently - the Code would 
not apply to these pubs.   

The make-up of the Scottish pub market is radically different compared to 
England and Wales. In Scotland, tied pubs make up only 17% of the market, 
or 750 pubs, in comparison to England and Wales where it is 39% of the 
market and nearly 20,000 pubs. The vast majority of pubs in Scotland 
operate under the Independent Free Trade Model (64%/3000 pubs), while 
13% (500 pubs) are managed and 5% (225 pubs) are L&T with no-tie 
agreement6. 

                                            
6 These are pubs that operate under a L&T model but do not have a supply contract 
(‘tie’) in place.  



STAR PUBS & BARS LIMITED   EEFW/S5/20/24/2 

25 

The proposed legislation is therefore disproportionate and excessive, 
creating unnecessary red tape, costs and bureaucracy. It would only cover 
an estimated 750 pubs in Scotland, with Mr Bibby estimating that there would 
only be 11 pubs applying to the dispute resolution process each year and 8 
arbitrations. By contrast, in England and Wales the Pubs Code Adjudicator 
(PCA) in the latest year (2019/2020) received 196 enquiries with 68 referrals 
accepted for arbitration due to the fact there are many more L&T pubs in the 
market and ones that are covered by the Code.  

This has also been the conclusion of the comprehensive and independent 
study completed by the Scottish Government which showed that no part of 
the pub sector was at a significant disadvantage. It concluded no legislative 
action was required in Scotland.7 In the intervening period, we have received 
no indications from our licensees to countenance the findings of this report. 

We anticipate the assumed operating costs for the Scottish PCA to be much 
higher than is forecast at £260,000 in Year 1 (assuming office premises are 
secured from the Scottish Government). This is because the Bill introduces 
fundamentally the same system as in E&W and therefore requires much the 
same infrastructure, at the same costs. The PCA in E&W accounts show 
operating costs as £407,000 in 2016/17. As evidenced in England and 
Wales, these operating costs are set to spiral and increase. For Star Pubs & 
Bars alone fees to fund the PCA have gone up each year: £427,000 in 
2017/18; £671,063 in 2018/19 and fees have remained high at £647,340 in 
2019/20. 

There is no need for additional costly and complex legislation, fixing 
something that is not broken. This Bill will introduce unnecessary red 
tape, complexity and bureaucracy onto a partnership that is already 
good, constructive and working for us and for our licensees.  

The L&T model offers significant benefits to our licensees in order to help 
them run a profitable and successful business. This means we have an L&T 
business model in place that not only invests in the pub, but also invests and 
supports the individual who runs that pub.  We see this as a partnership 
between ourselves and the licensee, and one that is conducted 
collaboratively and transparently to be successful.  

To that effect, we have always applied a high level of rigour throughout our 
business conduct, going well beyond and above any Code introduced in the 
UK. For one, we have always had a strong Company Charter in place prior to 
any Code, making sure we maintain a high standard of diligence in the way 
we recruit new licensees, conduct business reviews and deal with complaints 
resolution. Rigorous recruitment principles are based on ensuring a high level 
of transparency where we provide our prospective licensees with a range of 
(publicly) available data – demographics report; cask sediment history; 
licensing details; details of proposed works; rent calculations - such as to 

                                            
7 Research on the Pub Sector in Scotland (2016)  

https://www.gov.scot/publications/research-pub-sector-scotland-phase-1-scoping-study/
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ensure individuals know what the business entails and what they’re signing 
up to.  

When it comes to our existing licensees, we foster a good relationship, for 
example, when it comes to timings around rent reviews or renewals, giving 
licensees sufficient time to discuss and negotiate a new agreement that 
works for them. The level of support given by our Business Development 
Managers (BDMs) and the frequency of BDM visits to pubs is another 
example of conducting ourselves beyond any Code.  

As the third largest pub owning business in the UK and the largest in 
Scotland with 230 pubs, this level of rigour and conduct raises the bar in 
terms of ethical standards within the industry, and has firmly put in place 
good industry practice for others to adopt.  

We know from independent research that our licensees agree with us 
and value the support they are given.   

In 2019, data research from the independently conducted Licensee Index 
survey showed that our licensees granted Star Pubs & Bars the 2nd highest 
overall rating compared to the other  

five big pub owning businesses in the UK8. Licensees also gave Star Pubs & 
Bars the 2nd highest advocacy score, meaning they would be very likely to 
recommend us as a pub owning business. Our Business Development 
Managers (BDMs), who support our pubs on the ground, received the highest 
score compared to the other five pub businesses with tenants saying they 
believe they add value to their business. The level of added value was 
broken down into various segments with licensees expressing they feel 
particularly supported when it comes to product range advice; business 
control; credit control; licensing support and general marketing and market 
insights.  

This is consistent with our own internal data from research independently 
undertaken by Savanta9. The survey demonstrates our licensees in Scotland 
value the support they receive from our BDMs (8.7, on a score range 1 to 10 
(10 being best). This rating takes into account such things as the advice 
licensees receive in helping grow their business and the level of 
professionalism with which our BDMs conduct themselves. As in the 
Licensee Index, our licensees particularly approve and see value in the 
support services we provide (technical support 8.5; deliveries 8.1; credit 
control 8.4, amongst other things).  

These surveys provide us with valuable data to understand what we do well 
and areas that need further development. For example, between 2019 and 
2020, our internal data shows we have been able to improve in the way we 

                                            
8 Data based on interviews undertaken by LI with 300 of our licensees. https://kam-
media.co.uk/the-licensee-index/  
9 Based on most recent data Jan 2020   

https://kam-media.co.uk/the-licensee-index/
https://kam-media.co.uk/the-licensee-index/
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deal with issue resolution. Our licensees gave this a score of 6.1 in 2020 
compared to 5.3 in 2019.   

These insights underpin the importance we give to the L&T partnership we 
have with our licensees and inform us how we can continually improve the 
support we provide to our licensees in order for them to run a profitable 
business. We expand on this in our answer in question two.   

There’s already a Voluntary Code in place that positively manages the 
relationship between tenants and pub-owning businesses. The 
voluntary code covers 539 tied pubs in Scotland out of an estimated 
750, meaning 72% of these pubs in Scotland are already covered 
voluntarily.  

We are a signatory to the Voluntary Code. This Code is functioning well and 
delivering for tied tenants as well as pub-owning businesses. Launched in 
2016, it expanded on existing protections in place under a Code of Practice 
that had been in operation on a UK-wide basis for a number of years. It gives 
our tenants extensive rights, including access to Scottish arbitration panels 
and procedures where disputes arise, overseen by a newly created Scottish 
Pubs Governing Body.  

It has always been evident that Scotland has had few disputes between 
operators and pub-owning companies, largely due to the markedly different 
property market and accompanying legal agreements in Scotland. Since 
2016, there has only been one complaint to the Pub Governing Body in 
Scotland. Given the fact that very few disputes have arisen, we do not 
believe there is an appetite with our licensees for further regulation in 
Scotland.  

2. Do you think the Bill achieves its aim of improving the relationship 
between pub-owning businesses and their tenants? 

The Bill will lead to a deterioration in relationships between tenants and the 
pub-owning business.  

This Bill will introduce unnecessary red tape, complexity and 
bureaucracy onto a partnership that is already good, constructive and 
working for us and for our licensees, and bound by a Voluntary Code. 

Based on our experience in England, tenants may have unrealistic 
expectations (in part based on advice they have received) as to what the 
Code can achieve, a point that has been acknowledged by the PCA in its 
submission to the ongoing Statutory Review of the Pubs Code.10 

                                            
10 Paragraph 20 of the PCA’s Statutory Review submission: 
“…A large proportion of the TPTs with the most protracted arbitrations have relied on 
support from campaigning groups now also acting as tenant advisers. TPT 
arguments in these cases have consistently been supported by positions that reflect 
what those advisers believe the law should be rather than what it actually is.” 
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The L&T model offers significant benefits to our licensees in order to help 
them run a profitable and successful business. This means we do not only 
invest in the pub, but also invest in and support the individual who runs that 
pub. To put it differently, we are much more than a property company – we 
are investing in people, skills and jobs.  

The support we provide to our licensees  

1) Investment in our pubs and people. We have invested over £190m in our 
pubs across the UK since 2014, which included over 630 major pub 
refurbishments. In 2019 we made our largest ever investment, spending £50 
million on our pubs – within that around 150 pubs received a transformational 
refurbishment of over £250,000. In Scotland that meant an investment of £5 
million, creating 92 jobs in Scotland.  

It is not just about our financial investment support - when making our 
investments, licensees get the benefit, expertise and skills from our teams of 
investment managers and third-party contractors and suppliers. For each 
refurbishment project, we also appoint an Investment Support Coach – an 
experienced trainer who works with licensees during the project.  

They help deliver the business plan, reviewing marketing offers, pre-opening 
training for the team, marketing and merchandising advice, agreeing post 
project objectives and generally providing honest, independent feedback on 
the refurbishment plans.  

2) Business help, insight and support. Our licensees have guidance and 
support from their local BDMs to help them grow their businesses. This 
includes providing advice on the business plan during the bi-monthly call-
cycle, retail marketing and product support, and to offer practical advice or 
simply by on the end of the telephone for an opinion. Our BDMs also host 
events and forums for groups of licensees at a local level where licensees 
receive market insight on current trends, category support from third party 
suppliers and retailing tips, plus ideas and opportunities to help them grow 
their businesses. Our scale allows us to bring together licensees to network 
and engage with each other. As in previous years, in 2019 we hosted the 
Scotland Forum in Glasgow for all our Scottish licensees. We know licensees 
value these events – aside from social media and email, licensees we 
surveyed said the Forums are an important part of staying in touch with other 
licensees and Star Pubs & Bars plans.   

3) Training. We support our licensees with training. In 2019 alone we hosted 30 
one day Passion for Quality workshops, 3 of which were hosted in Scotland 
(covering all aspects of cellar and bar management, such as how to get the 
best out of cask ales) averaging 14 people from 8 pubs on each day. We also 
provide access (and negotiate a discount for licensees to) the CPL eLearning 
platform. With over 40 modules on the platform, to date over 11,700 modules 
have been completed by our licensees. We launched our online ‘Business 
Breakfasts’ last year – available publicly on Facebook, these cover subjects 
such as Making Tax Digital, Cleaning Beer Nozzles and Social Media 
Photography – and in the first half of this year these two minute videos have 
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had 60,000 views. 

4) Promotional deals. We negotiate deals with larger suppliers e.g. Sky to give 
licensees access to the best deals and to help them reduce their costs (for 
example, our deal with waste management company BIFFA to reduce pub 
waste management costs, saves our licensees an estimated £1,000 each per 
year).   

5) Retail marketing support. We provide our licensees with regular hints and 
tips on how to maximise retailing events throughout the year, from busier 
trading periods (such as Halloween, big sporting fixtures and Christmas) to 
slower months (such as January ‘bounce back’ initiatives). Examples include 
support through our weekly Sunday Night email, bi-weekly Pub  

Life email, bi-monthly Discover Star Magazine, annual retail marketing 
calendar, and online point of sale support (where licensees can order and 
tailor their own point of sale support). In addition, we provide activation ideas 
and promotions through our beer and cider brands as well as through third 
parties. We also have an accessible ‘support library’ with ten modules of 
marketing advice – from hints and tips on how to hold a successful event, to 
how to maximise PR and advertising.  

6) Legal, compliance and property – we provide licensing support, conduct 
age verification visits, and support with general compliance and advice. We 
also conduct ‘mystery shopper visits’ at each of our pubs, which allows our 
BDMs to have positive conversations with the licensee on how to improve 
and grow their business.  

Covid-19 and the L&T partnership  

None of the areas of support outlined above would be provided by 
commercial landlords. This has been particularly visible in light of Covid-19. 
The Covid-19 crisis has had a profound and damaging impact on the pub and 
hospitality sector. Throughout this crisis we have been able to support our 
pubs precisely because of the L&T partnership we have with our pubs, 
protecting jobs and the livelihoods of our licensees.  

We have introduced a range of measures to support our licensees during this 
period. These support measures have included significant rent concessions 
worth a total of £21 million, combined with deferrals of payment until pubs are 
trading again. This is in addition to support on other areas such as stock, 
maintenance, business advice and other special commercial or financial 
advantage (SCORFA) benefits. This constitutes a considerably greater level 
of support than a tenant would be receiving from either a commercial landlord 
if renting, or their bank if they owned the pub with a mortgage.  

Many free trade pubs across Scotland have not received similar support from 
their commercial landlords. Whilst the best support from the commercial 
landlord or bank may stretch to a mortgage holiday or rent deferral, the bare 
minimum level of support from a pub company is this plus a further discount 
on rent.  
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3. Could the Bill have any impact on investment in the pub sector in 
Scotland? 

Yes. It would cause Star Pubs & Bars to review its business in 
Scotland. The Bill will put investment, entrepreneurship and jobs at risk 
in Scotland at a time when the pub sector and the Scottish economy 
need them most.  

 

Investment  

The Bill proposes that a MRO (Market Rent Only) can be triggered without 
any pre-requisite or qualifying circumstances. This means the licensee could 
terminate the commercial agreement at any given moment. This completely 
undermines the assurance and security that comes with commercial 
contracts and that underpins the L&T partnership we have with our licensees.  

As mentioned in our answers to question 1 and 2, investing in our pubs has 
been a key pillar of our business strategy. Last year alone, we made our 
largest ever annual investment of £50 million in our pubs, creating 1,200 new 
jobs. In Scotland that meant an investment of £5 million in our 230 pubs, 
creating 92 jobs in Scotland.  

It is precisely because of the L&T model that the sustainable future of pubs, 
underpinned by large levels of investment is protected. The MRO option will 
halt that development and removes the incentive for pub-owning businesses 
to continue to invest and provide wider support to licensees as there will be a 
substantial risk in losing that overall investment if a pub decides to go MRO.  

The L&T partnership and business model means we are not just a 
commercial landlord: we invest in our pubs as well as our licensees, 
skills and jobs and we care about the impact our pubs have on the local 
community. The passing of this Bill will force us to change our entire 
business model in Scotland. It will in effect turn us from a pub-owning 
business into a property company that will make decisions based on 
what makes commercial sense. This means we would either move our 
Scottish pubs to a managed operating model or sell them (possibly for 
alternative use other than pubs). This would all be to the detriment of 
jobs and skills at a time when the Scottish hospitality and pub sector in 
Scotland requires it most. Covid-19 and a severe economic downturn 
means investment is required more than ever; this Bill was badly 
conceived before the pandemic and is entirely ill-judged now. 

Entrepreneurship  

As evidenced by the independent Europe Economics report11, through the 
L&T model, pub companies invest significant amounts in their pub estate. 
There is therefore a danger, especially in the current environment, that with a 

                                            
11 Europe Economics – impact analysis of the Pubs Code  

https://beerandpub.com/briefings/europeeconomics/
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decline in the number of L&T pubs, investment in the pub estate will also 
decline. Individual tenants in the most part lack sufficient  

financial capital, or the ability to access finance, in order to fund such 
investments. This would damage entrepreneurship and threaten job security 
and growth in the sector.  

For many licensees, entrepreneurship is a key driver in running a pub. Being 
able to manage and operate a small business with the security and guidance 
of a pub-owning business is incredibly attractive to prospective 
entrepreneurs. The independently conducted Licensee Index survey12 found 
that when asked about their ‘primary motivation for running a pub, 48% of 
licensees answered this with the ambition to run a profitable business. In 
contrast, only 4% of those surveyed licensees mentioned ‘owning a pub’ as a 
key driver.   

It is up to ten times cheaper for an individual to start running a tied pub than 
buy a freehold (£30k v £300k).  Pub companies are therefore instrumental in 
widening access to the sector and offering entrepreneurship opportunities. 
Without pub companies being able to offer an entry point into the sector, 
many would-be pub entrepreneurs would be unable to enter the sector.  

4. Should the Scottish Pubs Code apply to all pub owning businesses 
and tenants in Scotland? 

This proposed legislation is unnecessary and therefore should not be 
introduced at all. In the event that the proposed Bill is advanced, in order to 
ensure fair competition and transparency in the market, the legislation should 
apply to all pubs with a relationship to a pub owning business, regardless of 
the size of the pub owning business. To fail to do so would create an un-level 
playing field for competition in the Scottish market and mean that larger pub 
owning businesses were unfairly penalised for scale that actually provide 
benefits to tenants.  

As discussed in our answer to question 1, as one of the large pub owning 
businesses in the UK and the largest in Scotland with 230 pubs, we ensure a 
level of rigour and conduct that raises the bar in terms of ethical standards 
within the industry. We have firmly put in place good industry practice for 
others to adopt – this will be penalised if a threshold is applied.  

5. Do you have any comments on the role of the Adjudicator? 

Establishing and running an Adjudicator will come with excessively high-
costs, which we believe to have been radically underestimated in the Tied 
Pubs (Scotland) Bill proposal – we detail this in our response to question 1 
and 9.  

                                            
12 https://kam-media.co.uk/the-licensee-index/  

https://kam-media.co.uk/the-licensee-index/
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There are a number of grave concerns we have with the proposed role of the 
Scottish Adjudicator and which will deter investment, threaten jobs and skills 
development in the Scottish pub sector. 

1 Underlying principles - the draft Bill introduces a new principle: “That 
any agreement between a Pub Owning Business and Tied Pub Tenant 
should fairly share the risks and rewards amongst the parties”. This new 
principle is likely to be very difficult to apply in practice as risks and rewards 
for licensees and pub-owning businesses are different at different stages of 
the agreement. It is difficult to compare these like-for-like; there is no 
objective test as parties come into the agreement differently.  

In addition, many licensees do not realise the true value of the benefits under 
the L&T partnership. This is evidenced in the report published by the Scottish 
Government in 2016 that found that many licensees (tied and partially tied) 
undervalued their SCORFA benefits, and many lacked an understanding of 
these potential benefits available to them. 

2. Inclusion of former tenants - the Scottish Pubs Code goes further than the 
Pubs Code in E&W applying to tenants whose leases have come to an end 
but who still wish to complain under the Code. The purpose and intended 
consequences of extending the definition of a tied-pub tenant have not been 
thought through and will cause a great amount of ambiguity and uncertainty, 
as well as cost and complexity. Firstly, it is unclear what constitutes a former 
tenant. Is this a party to a lease where the term has come to an end and the 
premises re-let to a different party? Or, is it a party who has had its lease 
irritated by the POB for breach? Or, is it a party which has divested itself of 
its leasehold interest either via assignation or subletting? It is also unclear 
from the Scottish Pubs Code if a former tied tenant will continue to retain the 
right to receive a MRO offer or requirement to offer a guest beer, even once 
they have terminated their tied tenancy. Moreover, there is no prescription or 
limitation period contained in the Scottish Pubs Code limiting the time period 
for former tenants to make a  

referral to the Scottish Pubs Code which will expose POBs to significant 
uncertainty and potentially indefinite claims, all of which may require 
arbitration and some of which may be subject to court proceedings.  

3. Reports on avoidance - the requirement for the Scottish PCA to report to 
Scottish Ministers on POBs it considers are undertaking avoidance activity. 
Avoidance activity is defined very broadly in the draft Bill as “acts, omissions 
or both that are unfair and used by the POB to seek to avoid the operation of 
the Bill’s provisions and are to the detriment of the tenant“. Reports by the 
Scottish PCA to Scottish Ministers are to make recommendations on how to 
prevent such activity in future and suggest appropriate redress for tenants.  
Within 3 months Scottish Ministers must make a public statement setting out 
what action they intend to take (or not) and why. It is not clear from the draft 
Bill or accompanying explanatory notes why the purpose or need for such 
power, given the wide investigatory powers which are retained.  

6. The Policy Memorandum states that the Bill aims to adapt the 2015 
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Act to Scottish circumstances and to avoid problems experienced in 
implementing the Act in England and Wales. Do you think the Bill 
meets these aims? 

No. This Bill will not address the material problems that have been 
identified in E&W. To the contrary, it will add new and unintended 
complexity into a market that is fundamentally different to E&W.  

The make-up of the Scottish pub market is radically different compared to 
England and Wales. In Scotland, tied pubs make up only 17% of the market, 
or 750 pubs, in comparison to England and Wales where it is 39% of the 
market and nearly 20,000 pubs. This Bill will add unnecessary complexity 
and red tape onto a market that would only cover 17% of pubs.  

Furthermore, it is a misunderstanding that the Code in E&W covers all tied 
pub tenants – it does not. In fact, while 11,500 tied pub tenants are covered 
by the Code, a further 3,500 tied tenants in E&W are not as the Code applies 
only to tenants of pub owning businesses with more than 500 tied pubs in 
E&W. This is more than four times the number of all tied pubs in Scotland 
(750). This means in E&W many more tied tenants do not operate under any 
Code and Scottish tenants already have the same rights as thousands of 
these English tenants. 

The Bill proposes that a MRO (Market Rent Only) can be triggered without 
any pre-requisite or qualifying circumstances. This, in effect, puts investment 
and entrepreneurship at risk at a time when the industry needs it most.   

The Pubs Code in E&W has demanded unprecedented systematic process 
redesign on our business, which has led to a significant increase in operating 
costs. There are a number of material deficiencies in the Pubs Code regime. 
Whilst we have continued to work constructively with the Office of the PCA 
and Department for Business, Energy, Industry and Strategy (“BEIS”), the 
deficiencies in the Code have resulted in us having to raise a number of 
challenges to the High Court in London in order to seek clarity on the 
statutory regime. 

This Bill will incentivise pub businesses to change their business model in 
Scotland, with fewer pubs operating through the L&T model and a shift 
towards directly managed premises. Mr Bibby actually acknowledges this. 
Currently, the vast majority of our pubs in Scotland, around 75%, operate 
under an L&T agreement.  

If this Bill passes, we will change our L&T business model to managed 
agreements and/or dispose of pubs altogether, which will be to the 
detriment of investment, jobs and many would-be pub entrepreneurs 
unable to enter the sector.  

This trend in shift from L&T to managed agreements has been clearly 
identified in E&W in the independent report undertaken by Europe 
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Economics. The report references data collected by the market research firm 
CGA that notes that:  

“In 2017 and 2018, [CGA data] shows year-on-year falls in tenanted and 
leased pub numbers by 4.2% per year. In that same time, however, total pub 
numbers fell 2.3% in 2017 and 1.4% in 2018. This is because some of the 
decrease in tenanted and leased pubs has been offset by an increase in 
managed pub numbers, which rose 0.8% in 2017 and 2.6% in 2018. […] 
Interestingly, in Scotland, where the legislative changes do not apply, this 
effect is not seen in CGA’s data.13”  

A similar development will occur if this Bill is passed which will defeat the 
purpose of the Bill and diminish even further the number of pubs that operate 
under the L&T model, denying many the opportunity to run their own 
business.  

7. The Bill proposes that tied tenants have the option to apply to their 
pub owning business for a quote for a ‘Market rent only’ (MRO) 
contract. Do you agree with this proposal and how do you think it 
would work in practice? 

As we have outlined above, the MRO option proposed will put investment 
and entrepreneurship at risk at a time when the industry and Scottish 
economy needs it most.  

The MRO can be triggered without any pre-requisite or qualifying 
circumstances. This completely undermines the assurance and security that 
come with commercial contracts and that underpin the L&T partnership we 
have with our licensees. It will introduce significant uncertainty for our 
business and will undermine our current investment plans.   

Land and Buildings Transaction Tax (LBTT) and property implications:  

- The draft Bill states that a market rent only lease will set the rent 
payable at “(i) an amount to be agreed between the landlord and 
the tenant in accordance with a procedure described in the code 
or (ii) in the event no agreement is reached in accordance with 
that procedure, the market rent”  This appears to imply that there 
is scope for the rent payable under the MRO lease to be a sum 
other than the market rent.  Further details are required as to the 
manner in which this procedure would operate and the criteria to 
be applied in determining the rent payable if this is something 
other than open market rent review principles. There is also no 
reference to any dispute resolution provisions where the parties 
cannot agree a rent under the above procedure or what 
constitutes a market rent in any given  

 

                                            
13 Europe Economics – impact analysis of the Pubs Code 

https://beerandpub.com/briefings/europeeconomics/
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set of circumstances. The draft Bill seeks to specify that there will 
be terms which must be included in an MRO lease in order for it to 
be compliant. Furthermore, it states that an MRO lease must not 
contain unreasonable terms.  There has been much uncertainty 
around these requirements in referrals in E&W and it should be 
noted that in determining such matters in an open market free of 
tie environment there is no “one size fits all” solution as each 
lease and premises will be the subject of its own local market 
considerations and trading environment.  

- The draft Bill is silent on other considerations such as the effect of 
any ongoing tenant obligations in the tied lease (e.g. repair 
obligations) and the manner in which this will be dealt with via the 
MRO lease. It will be necessary for such obligations to continue to 
apply in an MRO lease and for the tied tenant to maintain liability 
for such matters as releasing this burden back to pub owning 
business may be costly in certain cases and therefore reduce 
sums available for long term investment in premises at the end of 
the lease term and ability to re-let leading to an overall detrimental 
impact on the environment in which the premises are located.  

- A further example of where the draft Bill might produce some 
clarity is the tax considerations which arise where a tenant opts to 
enter into an MRO lease. In particular, exercising an MRO right is 
likely to have LBTT implications for tenants in addition to the 
ongoing requirement to submit LBTT Returns to Revenue 
Scotland every three years in respect of their existing tied lease.  
It is also likely that further sums of LBTT will fall due and tenants 
need to be advised of the implications arising from the increased 
rent and any extended lease term connected with an MRO lease. 
The Financial Memorandum states that costs to tied tenants 
associated with the draft Bill will depend on whether they exercise 
the MRO. This is one such cost which a tied tenant needs to 
consider in the context of the overall package in addition to the 
loss of support services.  

- The definition of market rent as set out in the draft Bill falls 
somewhat short of the usual definition in an investment lease and 
does not deal with a number of aspects. For example, the terms of 
the hypothetical tenancy need to be clarified and assumptions 
around compliance with landlord and tenant obligations, suitability 
for proposed use and whether the premises have been fully fitted 
out. It would also be usual for matters such as previous 
occupation by third parties or any goodwill attached to the tied 
tenant’s business to be disregarded where that may have an 
influence on the determination of the market rental figure   

Fundamentally, the same issues will remain but likely to a greater degree due 
to their impact on a very concentrated number of businesses. Any solutions 
to the problems will have to be  
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worked out by the Scottish Government within a year of the Bill passing. We 
do not believe this is feasible, especially in the current climate.  

8. The Bill proposes that tenants should have the right to stock at least 
one guest beer at any time, irrespective of the terms of their contract. 
What impact would this have? 

The level of stocking requirement proposed here allows for ambiguity and 
interpretation that undermines the security of the commercial agreement and 
will be a risk to investment in pubs. There is particular ambiguity around two 
components proposed:  

• There is no guidance on the stocking level required to stock guest beer, 
regardless of the terms of the tied agreement with the pub-owning 
business.  

• Tenants would be able to change the guest beer at any time.  

Brewers who own pubs should have a right to ensure that their own 
products are stocked, their route to market is protected and direct 
competitor brands can be reasonably restricted. It is recognition for the 
huge investments we make in our pubs, breweries and supply chain (as 
outlined above). 

Having said that, we firmly believe our pubs are at the heart of communities 
and, as such, should have a local, craft beer in order to remain commercially 
attractive. We know that Craft Ale is particularly popular in Scotland and the 
second biggest market behind London. 

We already offer choice and flexibility to our licensees: 

• through the innovative Society of Independent Brewers Beerflex scheme. 
This provides our licensees the opportunity to source and sell locally 
sourced cask ales and craft beer. This allows access to a broad range 
of Scottish beers and also helps to support independent Scottish 
brewers by providing routes to market. So far, 14 of our pubs are 
ordering SIBA brands which is limited and suggests licensees are 
satisfied with the products offered through the tied agreement.   

• We run a monthly guest ale program with the option of 12 guest ales 
available per month. 

• We also provide further tailored solutions to individual licensees.  

The guest beer provision proposed in this Bill is ill thought-out and will 
have the opposite impact than intended, which is to widen choice and 
provide a route to market for local, small craft brewers.  

Our own commercial data underpins this. Sales data and choice on offer in 
our L&T pubs in Scotland over the last twelve months shows 57% of draught 
volume in our L&T Pubs in Scotland came from 3rd party brands. This 3rd 
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party draught beer brand is made of one large brewer predominantly 
operating in Scotland. Rather than widening choice, the option proposed 
would allow for big local brewers to simply outprice smaller domestic 
brewers. 

As the SBPA outlines in its submission, a race-to-the-bottom would occur as 
the vast majority of pubs would opt for lowest priced product out of economic 
necessity. Smaller and medium sized brewers would need to sell their 
products at a significant loss just to be able to compete with the larger 
companies.  

This is a step backwards when you consider that there is already a working 
system to encourage local products into pubs.  

 

9. The Bill proposes that the office of Pub Code Adjudicator will be 
funded through a levy on pub-owning companies in scope of the 
code. The Financial Memorandum estimates that annual costs for 
pub-owning businesses will be around £6,000 to £86,700 depending 
on size. The Committee would welcome any views of these estimates 
(and the assumptions around the volume of work for the office of the 
Pub Code Adjudicator) and the funding model. 

We anticipate the assumed operating costs for the Scottish PCA to be much 
higher than is forecast at £260,000 in Year 1 (assuming office premises are 
secured from the Scottish Government). This is because the Bill introduces 
fundamentally the same system as in E&W and therefore requires much the 
same infrastructure, at the same costs. The PCA in E&W accounts show 
operating costs as £407,000 in 2016/17. As evidenced in England and 
Wales, these operating costs are set to spiral and increase. For Star Pubs & 
Bars alone fees to fund the PCA have gone up each year: £427,000 in 
2017/18 and £671,063 in 2018/19 and fees have remained high at £647,340 
in 2019/20. 

1. Disproportionate, excessive costs – as detailed in question 1, the 
estimated operational costs of the Scottish PCA are disproportionate and 
excessive to the number of tied pubs and anticipated no. of enquires and 
arbitrations in Scotland.   

2. Risk of increased operational costs – as detailed in question 1, the annual 
operating costs for the PCA in E&W has increased by more than 50% since 
the Pubs Code was introduced  

despite a significant reduction in the number of enquires and arbitration 
referrals. There is a concern that the introduction of a Scottish PCA could 
lead to further significant costs to the industry as a whole. 

As we’ve stated above, if the Bill were to pass, we would change significantly 
our business model in Scotland and will move many more of our pubs onto 
managed agreements. This means fewer pubs will be covered under the 
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Code, meaning ongoing costs for a Scottish PCA year on year will gradually 
be shared by fewer and fewer pubs, burdening businesses and licensees.  

This Bill will also take up valuable taxpayers’ money, taking away public 
spending from areas where they are needed most. As well as the cost to 
setup the Adjudicator and Code, the Bill will create a significant amount of 
work for civil servants and the government when writing the Code. In 
addition, any arbitration that results in a court process will also tie-up Court 
resource and time. This will come at a time when we are still recovering from 
the fall-out of the pandemic.  

Ultimately, the true cost will be levied onto consumers: any additional costs 
will also have to be met by someone and whilst a levy will apply to pub-
owning businesses, the true cost will ultimately be passed on to the 
consumer in the form of higher prices. 

 

10. Do you have any other comments on the Bill?  

The consultation undertaken by Mr Bibby and used as support for this Bill 
was fundamentally flawed. It resulted in only 29 tenants responding to the 
short multiple-choice questionnaire. The consultation responses did not give 
any further empirical or convincing evidence to suggest that there were any 
issues which would be best addressed by primary legislation. Legislation 
should be based on facts and evidence, not anecdotes and individual 
examples.  

This Bill is unnecessary. It adds complexity and costs onto a partnership that 
is working constructively, and which abides, in the most part, by an existing 
Voluntary Code. It threatens investment, jobs and entrepreneurship at a time 
when the pub industry and the Scottish economy at large have been severely 
impacted by the Covid-19 crisis. All these factors should be considered and a 
thorough impact assessment should be undertaken, if further passing of this 
Bill is to be considered.  



EEFW/S5/20/24/2 

39 

ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

 

TIED PUBS (SCOTLAND) BILL 

 

SUBMISSION FROM        Scottish Beer & Pub Association 

 

Tied Pubs (Scotland) Bill - SBPA draft response to the Economy, Energy and 

Fair Work Committee’s Call for Evidence 

 

This submission is on behalf of the Scottish Beer & Pub Association’s pub-owning 

company members. The Scottish Beer & Pub Association (SBPA) is the leading 

trade body representing Scotland’s brewers and pub companies. As part of the UK-

wide, BBPA, our members account for 90 percent of the beer brewer in the UK and 

around half of the nation’s pubs. In Scotland, the beer and pub sector add £1.66 

billion to the economy every year, supporting 66,830 jobs and paying £780 million in 

wages annually.  

 

1. What are your views on the Bill overall? Do you think that legislation in this 
area is necessary? 

 

• We believe that there is no evidence to show that legislation is needed in 
Scotland and its introduction would be detrimental to our sector and the wider 
Scottish economy. This was also the conclusion of the independent study 
commissioned by the Scottish Government14, conducted by APS Scotland 
and published on 6 December 2016: 
 

“The evidence collected did not suggest that any part of the pub sector 
in Scotland was unfairly disadvantaged in relation to another...” 
Research on the pub sector in Scotland phase 1: scoping study (2016).  
 

• This study was commissioned following the introduction of legislation in 
England and Wales (which the Tied Pubs (Scotland) Bill largely seeks to 
emulate), to identify if any action was required in Scotland. It showed there 
was not. Indeed, to emphasize this point, the Scottish Government report 
points out that: 

 

"Until the UKG indicated it would legislate on the issue, no robust 

representations had been made to Scottish Ministers by anyone 

operating in the tied pub sector in Scotland, including taking any 

disputes to established dispute resolution schemes (such as the Pubs 

Independent Rent Review Scheme (PIRRS) and Pubs Independent 

Conciliation and Arbitration Service (PICA))." Research on the pub 

sector in Scotland phase 1: scoping study (2016). 

                                            
14 Research on the pub sector in Scotland phase 1: scoping study 
 



Scottish Beer & Pub Association  EEFW/S5/20/24/2 

40 

• Neil Bibby MSP announced his intention to lodge his private member’s Bill 
before the publication of this report and took no consideration of its findings. 
Moreover, Mr. Bibby went on to reject and discard the study's findings, citing 
his own consultation exercise as evidence of the requirement for legislation. 
This was despite the fact the research conducted by the Scottish Government 
was significantly more detailed in comparison to Mr. Bibby’s consultation, with 
two-hour interviews in comparison to a short questionnaire.  
 

• The legislation in England and Wales also followed four Select Committee 
Inquiries (2004, 2009, 2010 and 2011) which had identified reports of 
significant issues. It has always been evident that Scotland has had far fewer 
instances of conflict between operators and pub-owning companies, largely 
due to the markedly different nature of the landlord-tenant relationships, and 
accompanying legal agreements in Scotland. Many of the issues in England 
and Wales were complicated by the fact that a significant number of pubs 
included accommodation where the tenant would live, often with other 
members of their family. This is a very rare occurrence in Scotland.  

 

• The make-up of the Scottish pub market is also radically different to that in 
England and Wales. In Scotland, tied-pubs make up only 17% of the market, 
or 750 pubs, in comparison to England and Wales where it is 39% of the 
market and nearly 20,000 pubs. The vast majority of pubs in Scotland operate 
under the Independent Free Trade Model (64% / 3000 pubs), while 13% (550 
pubs) are managed and 5% (225 pubs) are Leased and Tenanted with no-tie 
agreement.  

 

 
Img 1: Data provided by CGA and BBPA 

 

• As the supporting documents for the Bill point out, this legislation – whilst 
coming at a large cost – would only impact an estimated 750 pubs in 
Scotland, with Mr. Bibby estimating that there would only be 11 pubs applying 
to the dispute resolution process each year and 8 arbitrations. This number is 
extremely small, and can surely be managed by alternate means, which will 
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not destroy investment in the Scottish pubs sector, threatening jobs and 
livelihoods and community hubs across the country.    

 

• As highlighted in our response to Question 3 the Bill will present a real risk to 
the investment in the industry.  

 

• Since the Bill was introduced  on the 3rd of February 2020 pub-owning 
businesses have undertaken a significant review of planned investment spend 
in Scotland for 2020, with at least £10 million not commencing as a result of 
the prospect of legislation. If passed into law, this Bill will see investment 
continue to reduce and with it an overall decline of the pub estate in Scotland. 
This is important at the best of times, but will never be more critical than 
during the economic recovery period following the current Covid-19 pandemic.  
 

• The pandemic has been devastating to the hospitality industry and the 
recovery will be a challenge unlike any we have seen before. Every pub in the 
country being forced to close for almost four months is something which has 
never happened before, even during wars and through previous times of 
crisis. Government support during this time has been crucial in providing a 
bridge over to the other side of the crisis, which is hugely welcomed, but a 
result is that the true economic impact is still to be properly felt and 
understood, especially in our sector.  
 

• The next 6-12 months will be crucial for the hospitality industry, cashflow and 
investment will be vital to pubs but even with this, the macro-economic climate 
and wider challenges could see businesses close and jobs lost. The tied-
partnership model will be beneficial during this period due to the shared risks 
and rewards for operators and pub-owning companies in pubs succeeding, 
but further government support will still be needed. This is especially true for 
those in the independent free trade which do not have the benefit or support 
of pub-owning company.  
 

• Parliament and Government need to remain focused on providing meaningful 
support for the whole of the hospitality industry to help businesses through 
this time, not adding restrictions which come with a cost to government and 
industry – which this Bill will do. The additional government spend which 
would be required to fund the setup of a statutory code would be better spent 
through targeted support for our sector. This would have a positive impact on 
jobs, our supply chain and the wider economy, while this legislation would 
have the opposite.  
 

• Understandably, the Bill of course doesn’t take into consideration the impact 
of COVID-19 because it was written ahead of the pandemic, but these 
impacts should nonetheless be noted. The landscape of the pub sector and 
wider hospitality industry will likely change enormously over the next 12 
months with the unprecedented challenge in recovery. The Bill was ill-
considered and bad for industry before the pandemic, but the problems the 
legislation will create will now likely be amplified due to the desperate need for 
investment. 
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• It also removes the entrepreneurship opportunities from thousands of 
operators who have used the tied model as a low-cost entry into business 
ownership which also provides benefits such as flexibility, support, and 
autonomy to develop unique and scalable businesses. 

 

• As Neil Bibby acknowledges15, this proposal will lead to more pub closures in 
the tenanted and leased sector and more job losses. Indeed, closures in the 
tenanted and leased sector are less than half of that in independent free trade 
over the last 10 years. This illustrates that the issues impacting pubs and 
leading to closures is not due to the tied-partnership, but wider factors are 
resulting in the closure of premises across Scotland.  
 

 
Img 2: Date provided by CGA 

 

2. Do you think the Bill achieves its aim of improving the relationship between 
pub-owning businesses and their tenants? 

 

• No – we do not believe the legislation will lead to an improvement in the 
relationship between pub-owning businesses and their tenants. Indeed, we 
dispute the premise that the relationship may somehow be poor. The 
relationship between pub-owning companies and their tenant operators in 
Scotland is already strong, with the Tied-partnership model ensuring both the 
tenant and the PubCo have a stake in the continued success of the business. 
Pub-owning companies also as part of standard practice regularly undertake 
tenant surveys to gauge operators’ opinions and their needs. 
 

• The leased-and-tenanted model is a mutually beneficial partnership 
agreement, which has existed for over 100 years. It affords people across 
Scotland the opportunity to own and run their own business with very little 
initial investment, limited risk and targeted business support hence its 
popularity and longevity., Tenants had an average estimated net income of 
£38,000 based on rent reviews/new agreements in 2019. 

                                            
15 https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/tied-pubs-

scotland-bill/introduced/policy-memorandum-tied-pubs-scotland-bill.pdf 

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/tied-pubs-scotland-bill/introduced/policy-memorandum-tied-pubs-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/tied-pubs-scotland-bill/introduced/policy-memorandum-tied-pubs-scotland-bill.pdf


Scottish Beer & Pub Association  EEFW/S5/20/24/2 

43 

• The nature of the Tied-partnership model means that it’s in the pub-owning 
companies’ best interest to ensure that operators are happy with their 
agreement and that the both parties see mutual benefit. There are a number 
of pub-owning companies and the nature of the sector means that 
accomplished operators, those who know how to run pubs successfully and 
make them profitable are prized. As a result, they will often be approached to 
take on new premises and it is not uncommon for multiple operators (those 
who run more than one premise) to rent several pubs from different pub-
owning businesses. This creates competition for successful operators 
between the pub companies, with the operator benefitting in the form of 
improved agreement terms and helps maintain health relationships between 
both parties.   

 

• Disagreements do happen on occasion, as is the case in many business 
arrangements but as previously noted, these are few and far between - since 
2016, there has only been one complaint to the Pub Governing Body in 
Scotland – and the key point is that both operator and pub-owning business 
have a genuine shared interest in the ongoing sustainability of the pub. It is 
not in the pub-owning businesses interest to overcharge or unfairly burden the 
operator financially, as both will ultimately lose out if the pub fails or isn’t 
financially viable.   

 

• Pubs face an increasing number of challenges to staying profitable such as 
some of the highest VAT rates, notwithstanding the temporary VAT cut 
announced last week  and beer duty in Europe; increased competition from 
casual dining and supermarkets, and a long-running drip feed of well-
intentioned policy interventions that have ultimately harmed the economic 
sustainability of pub businesses.  

 

• In recent years, this has included the ban on happy hours, changes in the 
drink-drive limit, the smoking ban, minimum wage increase, pension auto-
enrolment and a host other cost increases. We do not argue against these 
policies and their merits however it must be acknowledged that they all impact 
on the financial viability of running a hospitality business.  

 

• It is somewhat understandable that with these additional pressures, coupled 
with a decrease in the amount of alcohol being consumed generally and 
continued shift towards off-sales (even before the pandemic), can lead to the 
occasional disagreement between tenant and landlord. However the industry 
has already taken significant steps to introduce mechanisms to resolve any 
disagreements swiftly and fairly. As already highlighted though, these have 
been few and far between in Scotland. Where there is an issue, operators 
already have access to an independent, low-cost dispute resolution system 
which already covers the majority of pubs which this Bill would reach (detailed 
in our response to question 5) and strengthening that with the establishment 
of the Scottish Pubs Governing Body.  
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• Pub-owning businesses have also sought to strengthen the relationships with 
their tenants through a series of industry initiatives launched in 2019. These 
are:  

 

o Strengthening and promoting tenant rights through the creation 
of a Scottish Pub Governing Body  
We [PubCos] commit to reviewing and promoting the industry-leading 

Scottish Code of Practice. Launched in 2016, it expanded on existing 

protections in place under a Code of Practice that had been in 

operation on a UK-wide basis for a number of years. It gives tenants 

extensive rights, including access to Scottish arbitration panels and 

procedures where disputes arise, overseen by a newly created Scottish 

Pub Governing Body. We will promote the Code and ensure all tied 

tenants are fully aware of their rights and are informed of these prior to 

signing new or extension contractual agreements and are regularly 

reminded about their rights through their BDMs. We will continue to 

seek views from stakeholders on further enhancements.  

 

o Supporting Scottish communities  
Pubs should be at the centre of community life and can provide 

essential local services which may struggle in the face of closing post 

offices and other services upon which communities depend. Subject to 

a firm business plan, we will encourage and provide funding towards 

‘Pub is the Hub’ pilots in Scotland, where pubs host community 

services such as post offices, local shops, tourist information and other 

important local organisations and activities on their premises.  

 

o Offering tenants greater flexibility to sell local beers and ales  
We commit to give our tenants more opportunity to sell locally-sourced 

cask ales and craft beers in tied pubs, through a range of measures. 

We will continue to support the innovative Society of Independent 

Brewers Beerflex scheme, as well as providing tailored solutions to 

individual tenants. This will allow access to a broad range of Scottish 

beers and help to support independent Scottish brewers by providing 

routes to market. This will introduce even greater flexibility and choice 

to current and future tied pub agreements across the sector.  

 

o Funding the research and publication of an annual independent 
"State of the nation" report on the Scottish pubs sector 
We commit to fund and publish an annual report into the Scottish Pub 

Sector, which will include up-to-date data and analysis of the key 

challenges facing licensees which will offer real and valuable insight 

into the industry. The findings will be publicly available, and the full 

data set shared with policy makers for open discussion. 
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• In addition to the commitment to increasing choice outlined in the industry 
initiatives above, we can see that that the independent free trade (IFT) 
actually has on average less choice than those in tied-partnerships. This 
shows that contrary to the narrative of those championing the bill, this shows 
that there is no issue with choice for customers and the legislation could 
actually see a reduction in number of available products and brands.  

 
Img 3: Data provided by CGA 

 

3. Could the Bill have any impact on investment in the pub sector in 
Scotland? 

 

• The Bill has already had a significant, detrimental impact on investment in the 
pub sector in Scotland with at least £10 million of planned investment being 
paused since it was introduced in February 2020.  

 

• The reason investment is fundamentally threatened because of the Bill is 
because it creates uncertainty over whether or not any investment will be able 
to be recouped by the pub-owning company before a tenant chose to seek an 
MRO agreement. The nature of our industry means that regular investments 
into sites to modernise, keep up with regulations and to remain competitive 
and meet the needs of today's consumer in an increasingly crowded market 
are critical. The tied-partnership model gives pub owning businesses the 
ability to invest significant sums of money as the length of agreements means 
they can have confidence in being able to recover their injection of capital.  
 

• In the last two years, more than one in six tied pubs received significant 
capital investment each year, averaging at over £70,000 per pub, and in 
individual cases investments of up to and beyond £500,000. In addition, 
companies spend on average between £2000 and £4000 on general repairs 
and maintenance in over 80% of their pubs. This investment would only be 
available via commercial banks and through brewery loans if the pub is not in 
a tied-partnership. Whilst these are viable routes for some, access to 
commercial finance and the cost will often be prohibitive for many small pub 
businesses. 
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• Providing tenants with an ability to “go MRO” in this form would mean that 
there will be no certainty for the pub-owning businesses to invest in Tied-pub 
sites. Instead, they would be incentivised to redirect these investments to their 
managed pubs and/or towards pubs outside of Scotland (especially since the 
lack of legislation sees us currently receive a greater proportion of 
investment). It would also simultaneously incentivise pub-owning companies 
to turn their tied-pubs into managed pubs, as the threat of losing investments 
through an operator going MRO would not exist if the site is managed. This 
removes much valued and successful entrepreneurship opportunities for 
ordinary people now and in the future (as highlight in our response to question 
7).  

 

• Removing this source of investment means that pubs’ only access to funding 
would be through brewery loans which would ‘tie’ the operator again but 
without any of the positive elements offered by the Tied-model, including 
special commercial or financial advantage (SCORFA) benefits and protections 
under the Scottish Pubs Code. This type of investment also does not include 
the shared risk element between the operator and the pub-owning company, 
where there it is in the clear interest of both parties to grow the pubs business.   

 

• We believe that the Bill will continue have a significant detrimental impact on 
investment in the pub sector and as evidence by what has transpired in 
England & Wales where investment has been reduced as a direct result of the 
2015 Act with PubCos preferring to invest greater sums in Scotland where the 
market was viewed more favourably. This is illustrated by Heineken UK 
investing twice the amount per pub in Scotland compared to England and 
Wales, equating to an additional spend of £5.5 million over the last five years 
into the Scottish economy.  

 

• Other pub companies have also invested favourably in Scotland, which has 
helped lead the rejuvenation of many of the country’s most loved pubs and 
making a significant contribution to our tourism offer.  

 

• This over-investment in Scotland from pub-owning businesses since the 
introduction of the English and Welsh legislation would be entirely lost if the 
Tied-Pubs (Scotland) Bill is passed into law. Not only would we lose out on 
that added investment and in turn fewer jobs would be created, but we will 
see our economic recovery from the pandemic be impeded to a higher 
degree. Our sector is already one of the worst hit as a result of this pandemic, 
with pubs completely shut for over three months and the recovery period for 
our sector expected to last well into 2021. This is the worst possible time to be 
undermining investment, which is what this Bill does.  We believe that this is a 
bad Bill for the pub sector irrespective of the timing, however to introduce it 
now as the sector tries to recover from the Covid-19 outbreak could cause 
irrevocable damage.  

 

• Covid-19 and economic downturn means investment is required more than 
ever; this Bill was a risk before the pandemic and entirely ill-judged now.  
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4. Should the Scottish Pubs Code apply to all pub owning businesses and 
tenants in Scotland? 
 

• We do not believe the proposal should proceed and cover any pub-owning 
businesses, however we believe it must be noted that this goes significantly 
further than the 2015 English and Welsh legislation, and as a result will likely 
create a number of additional issues which must be addressed.  

 

• The Statutory Code in England & Wales only covers tenants of pubs-owning 
business with over 500 properties. By removing any sort of threshold, this 
legislation will mean that pub-owning businesses with as few as 1 or 2 pubs 
will be covered by the regulation. These types of pub-owning businesses 
operating tied arrangements were never included with the 2015 Act as the 
impact would create a disproportionate burden due to the costs required in 
supporting the code for what are predominantly SMEs. Many of these type of 
pub-owning businesses (fewer than 20 outlets) will operate within a selected 
geographic area and provide investment in areas of the country which are 
sometimes overlooked by larger businesses. This Bill will disincentivises that.  

 

• This will further encourage a move away from the tied-model and decrease in 
entrepreneurship opportunities in communities where they are arguably 
needed most, especially as we look to support the economic recovery from 
the Covid-19 pandemic.  

 

• Simultaneously, due to the relatively small number of pub-owning businesses 
operating a tied model, any threshold would risk unfairly impacting as few as 
one or two companies which could present numerous legal issues.  

 

5. Do you have any comments on the role of the Adjudicator? 
 

• Establishing and running an Adjudicator will come with excessively high-costs, 
which we believe to be have been radically underestimated in the Tied Pubs 
(Scotland) Bill proposal – we detail this in response to question 9 – only to 
cover roughly 750 pubs and only resulting in “approximately 11 enquiries, 8 
arbitration cases, and 23 MRO applications”16 every year. It also duplicates 
the work of the Scottish Pub Governing Body (SPGB) and Scottish Pubs 
code.  

 

• The Scottish Pubs code17, which was established in 2016, contains the same 
protections for Scottish tenants as English tenants of pub companies with 
fewer than 500 pubs. Furthermore, it has recently been strengthened.  

 

                                            
16 Page 21. https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/tied-

pubs-scotland-bill/introduced/policy-memorandum-tied-pubs-scotland-bill.pdf 

17 The Scottish Pubs Code: http://www.picaservice.com/wp-
content/uploads/2016/11/Code-of-Practice-Scotland.pdf 

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/tied-pubs-scotland-bill/introduced/policy-memorandum-tied-pubs-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/tied-pubs-scotland-bill/introduced/policy-memorandum-tied-pubs-scotland-bill.pdf
http://www.picaservice.com/wp-content/uploads/2016/11/Code-of-Practice-Scotland.pdf
http://www.picaservice.com/wp-content/uploads/2016/11/Code-of-Practice-Scotland.pdf
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• At an exploratory meeting held in Edinburgh in November 2019, it was agreed 
that the next logical step due to the growing divergence in the Scottish pubs 
market in comparison to England & Wales, was to establish a Scottish Pub 
Governing Body to oversee the Scottish code and any arbitrations resulting 
from it.  

 

• It was agreed with support of the Scottish Beer & Pub Association, Scottish 
Licensed Trade Association, UK Hospitality – Scotland and BII-Scotland. The 
first official meeting of the SPGB was scheduled for 7 May 2020 in Glasgow, 
however unfortunately needed to be postponed due to the pandemic.  As part 
of the new SPGB, all panels and arbitrations will take place in Scotland at the 
Scottish Arbitration Centre (unless another location is requested by the 
tenant). It is increasingly likely that online meetings could be held to further 
ease any burdens on operators.  

 

• Companies signed up to the code commit themselves to implementing the 
regulations in the best possible way, and with full transparency for tenants. It 
includes pre-entry training and information to enable tenants to prepare an 
independent business plan with detailed terms of agreement between the 
landlord and tenant. It also includes a pre-tenancy checklist which must be 
completed at or prior to the final interview process.  

 

• The Code further commits the companies to submissions of a satisfactory 
annual compliance report to the Scottish Pub Governing Body every year and 
numerous other elements they must comply with, including: 

 

o Abiding by its [the code’s] terms and to act at all times in the spirit with 
which the Code has been compiled; 

o To act with integrity and honesty at all times and conduct business in a 
professional, fair and legal manner; 

o To be transparent about their terms of business and other dealings, 
particularly any charges made, or costs passed on, and the way in 
which rent has been assessed;  

o To offer contracts that are fair, reasonable and comply with all legal 
requirements; and 

o To deal with complaints speedily and fairly, in accordance with a clearly 
defined internal dispute mechanism and with access to independent 
dispute resolution, where appropriate, if such a mechanism fails to 
resolve the complaint. 

 

• The Code also places obligations on tenants and operators to ensure that 
they are fully equipped to make informed commercial decisions.  It includes 
requirements or recommendations for tenants and lessees to take 
independent professional advice.  The Code also sets out a requirement for 
prospective tenants and lessees to undertake training to ensure that they fully 
understand the implications of a pub tenancy or lease. 

 

• Also included within the Code is the ability of the tenant to easily access an 
independent, low cost dispute resolution system through the PICA-Service, 
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and a similarly independent, low cost, and easily accessible rent review 
resolution service via PIRRS. Both services offer tenants and pub companies 
the opportunity to resolve disputes fairly, cheaply and quickly. Both PIRRS 
and PICA-Service have bespoke Scottish panels made of industry and tenant 
experts based in Scotland.  

 

• With these protections already in place and a commitment by the signatories 
to continually review the code, we believe this shows clearly this legislative 
intervention is not needed.  
 

• It is important to note that 3,200 tied pubs in England and Wales remain 
covered by a Voluntary code of practice and are not impacted by the 2016 
Act.  

 

6. The Policy Memorandum states that the Bill aims to adapt the 2015 Act to 
Scottish circumstances and to avoid problems experienced in 
implementing the Act in England and Wales. Do you think the Bill meets 
these aims? 

 

• No. The fundamental issues with the 2015 Act remain in this Bill ensuring the 
imposition of poor UK legislation into Scottish legislation. Where there are 
attempts to address some of the many problems, these are effectively passed 
to the Scottish Government to solve in its writing of the code which must be 
created within a year of the Bill being passed.  

 

• For example, a major criticism of the 2015 Act is the time it takes from initial 
MRO requests to concluding new agreements. This Bill attempts to address 
this problem by allowing the Government to set a deadline within the code for 
offers to be made. This does not solve the issue but simply asks the Scottish 
Government to solve it within one year of the Bill’s passing in writing the code.  

 

• Even if a date is set within the code for an offer to be made, it would not solve 
the initial challenge that the full process – of requesting an MRO to starting a 
new agreement – could still take a prolonged period of time. The time-limit 
would only apply to the offer element, which is only a small part of what it is a 
detail-heavy, complicated process which naturally can take longer than 
desired to conclude. Indeed the debate around what constitutes an “MRO-
agreement” under the statutory code in England & Wales continues four years 
on. This is a complicated area, fraught with unintended consequence as 
highlighted by a comprehensive Europe Economics18 report on the impact of 
the Code, undertaken to inform the current statutory review. 

 

• Another criticism of the English & Welsh code is the lack of transparency, in 
that the financial information pertaining to the cases are not publicly available. 
Neil Bibby's Tied Pubs Bill does not address this issue either and in this 

                                            
18 Europe Economics report, available to download here: http://beerandpub.com/wp-
content/uploads/2019/07/EE-report-and-summary-1.zip 

https://www.parliament.scot/S5_Bills/Tied%20Pubs%20(Scotland)%20Bill/SPBill62PMS052019.pdf
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instance, would also be impossible to solve due to the confidentiality and 
commercially sensitive data that making the information public would involve.  

 

• The substantially lower budget which would be given to the Adjudicator in 
Scotland in comparison to the English and Welsh Adjudicator, would likely 
exacerbate these issues due to a simple lack of resources.  

 

• Fundamentally, the same issues will remain but likely to a greater degree due 
to their impact on a very concentrated number of businesses. Any solutions to 
the problems will have to be worked out by the Scottish Government within a 
year of the Bill passing. We do not believe this is feasible, especially in the 
current climate.  

 

7. The Bill proposes that tied tenants have the option to apply to their pub 
owning business for a quote for a ‘Market rent only’ (MRO) contract. Do you 
agree with this proposal and how do you think it would work in practice? 

 

• We believe that the Bill and specifically the inclusion of MRO create 
fundamental barriers and obstacles for pub-owning companies which will a 
significant decrease in investment (as highlighted in our response to question 
3).  

 

• The inclusion of MRO will also incentivize pub-owning businesses to turn ‘tied’ 
premises into managed sites, by no longer offering leases on the premise and 
removing any threat to losing out on any investment. This is evident in 
England and Wales where there’s been a sharp increase in the number of 
managed premises with one company directly turning around 150 pubs from 
tenanted directly into managed within the first year. During this time, just 17 
MRO agreements were issued but the number of tied tenancies fell by 161.  
 

• In fact, since the introduction of the legislation in England & Wales there are 
4,657 fewer tied pubs, while the number of managed premises has increased 
by 927. The tied pub sector in England now makes up 40% of the total pubs 
(45% in 2015) while the managed sector has increased to 22% (only 18% in 
2015). This has removed entrepreneurship opportunities for thousands of 
people in England and Wales and something which would likely be replicated 
with introduction of MRO in Scotland.  

 

• The fact the Landlord & Tenant Act 1954 also does not apply in Scotland 
means that tenants have no legal right to renewal of a lease on its expiration, 
meaning that the attempted desire of this element of the Bill (to give tenants a 
MRO) simply doesn’t work. Any potential solution to this problem would need 
to be solved by the Scottish Government in their drafting of the subsequent 
mandatory code.  

 

• In incentivising pub-owning businesses to move away from the tied-
partnership model, the Bill will result in fewer opportunities for small business 
owners and aspiring entrepreneurs. The tied-partnership models offers a low-
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cost entry to the market for aspiring entrepreneurs, especially young people 
who would otherwise find it difficult to own and run a business.  

 

• This is illustrated by the fact that on average, it is ten times cheaper to start a 
tied-pub than buy one in the Independent Free Trade (£30k v £300k). 

 

• Tied-Pub Partnerships enable self-employed tenants to successfully own and 
operate pub businesses with very little personal financial investment. 
Furthermore, they provide tenants with the flexibility, support and autonomy to 
develop unique and scalable businesses, and also the investment to assist in 
enhancing, modernising and diversifying their businesses as consumer habits 
evolve. 

 

• Notwithstanding the profound impact of Covid-19 on the sector, the future 
success of Scotland's pubs is contingent on increased investment in existing 
pubs alongside the opening of new pubs. Tied-Pub Partnerships are integral 
to this future success by playing an instrumental role in widening access to 
Scotland's beer and pub sector, which this Bill directly threatens. Pub 
companies would mitigate the risk my turning their premises into managed 
pubs and offering shorter-term leases. 

 

• Neil Bibby contends that the current Scottish Pubs Code should be replaced 
because it does not contain the MRO element, however if a tenant does not 
believe the dry rent is a fair one, and is not able to negotiate to their 
satisfaction, PIRRS provides a low-cost independent assessment that pub 
companies agree to be bound by.  If a tenant wants to take on a free-of-tie 
pub, they also have greater opportunity in Scotland where the independent 
sector accounts for two-thirds of pubs. 

 

• In fact, in light of the impact Covid-19 has had on our sector, pub-owning 
businesses have introduced a range of measures to support their tenants 
during the period of closure.   These support measures have ranged from 
complete cancellation of rent to significant discounts, combined with deferrals 
of payment until pubs are trading again. This is in addition to support on other 
areas such as stock, maintenance, business advice, mental wellbeing checks 
and other special commercial or financial advantage (SCORFA) benefits. We 
believe that this constitutes a considerably greater level of support than a 
tenant would be receiving from either a commercial landlord if renting, or their 
bank if they owned the pub with a mortgage.  

 

• Whilst the best support from the commercial landlord or bank may stretch to a 
mortgage holiday or rent deferral, the bare minimum level of support from a 
pub company is this PLUS a further discount on rent. We believe it is 
important that this is recognised and questions the motives of some who may 
suggest to you that our industry has not been providing sufficient support at 
this time.  

 

• Furthermore, the vast majority of pub companies have committed themselves 
to reviewing rent once businesses reopen, as there is a common 
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understanding that trading may be at a lower level, due to social distancing, 
and other virus mitigation measure that means pubs may require additional 
support in the form of reduced rent payments. This commitment comes on top 
of the cancellation of any built-in rent increases which had been due before 
the pandemic hit. 

 

8. The Bill proposes that tenants should have the right to stock at least one 
guest beer at any time, irrespective of the terms of their contract. What 
impact would this have? 

 

• The intention of a guest beer provision is admirable, however we believe the 
proposal as written is ill-thought-out and will have the opposite impact than 
intended. We believe this provision is aimed at encouraging more products 
from local, small breweries into pubs but this will not happen. Instead, the 
consequences of this would be a race-to-the-bottom on price, meaning larger, 
multi-national brewers would be able to outprice smaller domestic brewers, 
crowding them out of the market.  

 

• A race-to-the-bottom would occur as the vast majority of pubs would opt for 
lowest priced product out of economic necessity. Smaller and medium sized 
brewers would need to sell their products at a significant loss just to be able to 
compete with the larger companies. This is a step backwards when you 
consider that there is already a working-system to encourage local products 
into pubs.  

 

• The Society of Independent Brewers Association’s (SIBA) Beerflex provides 
tenants of tied-pubs the opportunity to source and sell locally-sourced cask 
ales and craft beer. This allows access to a broad range of Scottish beers and 
also helps to support independent Scottish brewers by providing routes to 
market.  

 

• The scheme works by giving small independent breweries the ability to 
register their products, licensees of tied-pubs can they access these products 
via a purchase agreement between the pub-owning businesses and SIBA 
Beerflex. There will be different definitions of ‘local’, with some agreements 
covering beers brewed within 100/200 miles of the pub and some expanding 
that definition to anything within Scotland. 

 

• The guest beer provision in this Bill would devalue the SIBA Beerflex by 
allowing non-independent breweries into the guest beer system. Thus, this 
would likely result in fewer not more local, domestic beers in Scottish pubs.  

 

• Even for those businesses which don’t operate Beerflex, there will be tailored 
solutions for individual tenants needs with regards to products normally 
stocked. The consumer now expects there to be a variety of products and 
beers, with a growing movement around localism. Pubs often need to have a 
local, craft beer in order to remain commercially attractive. Thus, pub-owning 
businesses have an interest and necessity in being able to supply these 
products to their tenants and will work to find ways to ensure they do. 
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• SBPA statistics also show that 40% of tied pubs are already completely free 
of tie on wine, spirits and soft drinks. This again raises the question of what 
this Bill will actually achieveand if there’s any merit in legislation which will 
come at a cost to businesses, the consumer and the government.  
 

• In addition, as highlighted in our response to question 1, freehouses,  on 
average, have  average less choice than those currently in tied-partnerships.  

 
Img 4: Data provided by CGA 

 
9. The Bill proposes that the office of Pub Code Adjudicator will be funded 

through a levy on pub-owning companies in scope of the code. 
The Financial Memorandum estimates that annual costs for pub-owning 
businesses will be around £6,000 to £86,700 depending on size. The 
Committee would welcome any views of these estimates (and the 
assumptions around the volume of work for the office of the Pub Code 
Adjudicator) and the funding model. 

 

• We believe that the cost estimates included within the Financial Memorandum 
drastically underestimate the financial assets needed to set-up and run a 
Pubs Code and Adjudicator.  

 

• As the Bill introduces fundamentally the same principles as the legislation in 
England and Wales, it would require much the same infrastructure. The initial 
Adjudicator setup costs amounted to £540K in England & Wales, more than 
double the estimate given in the Financial Memorandum for Scotland – more 
than five years later. The Financial Memorandum also only includes costs for 
‘staff’, ‘office’, and ‘administrative costs’, omitting several items contained with 
the costs for England and Wales (below).  

 

https://www.parliament.scot/S5_Bills/Tied%20Pubs%20(Scotland)%20Bill/SPBill62FMS052020.pdf
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Pubs Statutory Code and Adjudicator, Impact Assessment (IA); Department 
for Business, Innovation and Skills (2014) 

 

• Regardless of the true costs, it will be a significant amount of taxpayers’ 
money being removed from the Scottish Government’s budget at a time when 
budgets will be stretched more than they have ever been since the reopening 
of the Parliament in 1999.  

 

• The economic fall-out from the pandemic will be felt by the world economy for 
some time to come and the focus of the Scottish Parliament and Government 
should be to prioritise public spending on the most-needed areas, while 
simultaneously boosting the economy through supportive measures for 
businesses. This Bill commits the Government to extra spending and 
introduces punitive measures on pub-owning businesses with regulations, 
which would be better prioritised in this current time.  

 

• Furthermore, the cost and proposed levy will likely further incentivise pub-
owning businesses to move their pubs from ‘Tied’ to ‘Managed’, meaning the 
ongoing costs year-on-year will gradually be shared by fewer and fewer pubs, 
further burdening both landlords and tenants.  

 

• As well as the cost to setup the adjudicator and code, and the ongoing costs, 
the Bill will also create significant amount of work for civil servants and the 
government when they’re writing the code. This will come at a financial and 
time cost to the Government at a time when we are still recovering from the 
fall-out of the pandemic. During this time, government will need to tackle a 
number of issues which have no obvious solutions and only one year to do so. 

 

• The Bill creates these significant costs, but also only estimates to deal with 
“approximately 11 enquiries, 8 arbitration cases, and 23 MRO applications”19 
every year. We do not believe this is justifiable and illustrates how the cost to 
set up and operate a Scottish Pubs Code Adjudicator is disproportionate to 
the minimal role it will play due to the limited number of pubs in scope.  

 

• Any additional costs, such as the levy will also have to be met by someone, 
whilst the levy will apply to pub-owning businesses, the true cost will 
ultimately be passed on to the consumer in the form of higher prices. 
 

                                            
19 Page 21. https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/tied-

pubs-scotland-bill/introduced/policy-memorandum-tied-pubs-scotland-bill.pdf 

https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/tied-pubs-scotland-bill/introduced/policy-memorandum-tied-pubs-scotland-bill.pdf
https://beta.parliament.scot/-/media/files/legislation/bills/current-bills/tied-pubs-scotland-bill/introduced/policy-memorandum-tied-pubs-scotland-bill.pdf
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10. Do you have any other comments on the Bill? 
 

• The Bill creates a significant amount of work and cost for government, both 
financially and in resources, when numerous other matters are needed to be 
urgently. During the Covid-19 outbreak we have been encouraged by 
statements from politicians of all parties in their desire to support the industry 
on the road to recovery so that we can continue to have sizeable economic 
footprint on the national economy and support local communities by providing 
investment and jobs. 

 

• Introducing this piece of legislation will not only do damage to the sector in 
ways we have set-out, but it will distract from support for the eight out of ten 
pubs, (near 4000) which this Bill has no interaction with whatsoever.  

 

• In the Policy Memorandum for the Bill document, it also states that “Neil Bibby 
believes that no meaningful and effective action has taken place since that 
time to address the challenges being faced by the tied pub sector in 
Scotland…” We believe this to be factually inaccurate.  

 

• Following the publication of the report in December 2016, then Minister Paul 
Wheelhouse MSP convened a roundtable of industry stakeholders in 
February 2017 to discuss the findings and pertinent issues for the trade. Neil 
Bibby MSP was invited to this meeting but did not attend, with a member of 
staff from his office attending in his place. It was resoundingly agreed at the 
meeting that the number one issue facing the trade was increasing cost 
pressures in the form of taxation and other regulatory burdens. It was also 
agreed that the efforts of government and parliament would be best placed in 
addressing these concerns and not adding additional red-tape and costs. 

 

• Since then, pub-owning businesses have also established a series on industry 
initiatives in 2019 as detailed in our response to Question 2. 

 

• We also believe that the consultation undertaken by Neil Bibby and used as 
support for this Bill was fundamentally flawed. The consultation resulted in 
only 29 tenants and workers responding to the short multiple-choice 
questionnaire. The consultation responses did not give any further empirical 
or convincing evidence to suggest that there were any issues which would be 
best addressed by primary legislation.  

 

• In contrast, the Scottish Government’s study20 was evidence based and 
consisted of a balanced range across Independent Free Trade outlets (10), 
Fully Tied outlets (10), and Partially Tied outlets. As opposed to an online 

                                            
20 Research on the Pub Sector in Scotland - Phase 1 'Scoping Study; Business and 

Energy;  The Scottish Government (2016) Available: 

http://www.scottishbeerandpub.com/wp-content/uploads/2018/01/Scottish-

Government-CGA-study.pdf 

http://www.scottishbeerandpub.com/wp-content/uploads/2018/01/Scottish-Government-CGA-study.pdf
http://www.scottishbeerandpub.com/wp-content/uploads/2018/01/Scottish-Government-CGA-study.pdf
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questionnaire, these 25 publicans who responded did so via 2-3 hour in-depth 
interviews. The average length of time running a pub from free trade 
respondents was 21 years, with tied publicans only a couple of years short of 
that. 

 

• Despite opposing this piece of legislation, we appreciate Mr. Bibby’s interest 
and attempt to improve the situation for pubs in Scotland but simply trying to 
replicate  Westminster legislation which has proved unsuccessful in achieving 
its aims, and detrimental to investment in the pub sector  will not help pubs in 
Scotland. To really improve the prospects for pubs, continue to ensure 
investment in the industry and reverse closures, we need to support pub-
owning businesses, not burden them with additional regulations with no 
evidence of their requirement.   
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

TIED PUBS (SCOTLAND) BILL 

SUBMISSION FROM         British Pub Confederation 

1. What are your views on the Bill overall? Do you think that legislation in this area 

is necessary? 

The British Pub Confederation, the confederation of organisations representing pubs, 

publicans and pub campaigners was formed following the Fair Deal for Your Local 

campaign coalition success in persuading the UK Government to take action to stop the 

ongoing exploitation of pub tenants by the large pub-owning companies (pubcos).       

The Fair Deal for Your Local campaign is now a British Pub Confederation campaign 

supported by our member organisations and is campaigning for a genuine Market Rent 

Only option in Scotland and in England and Wales (where there is not one, despite the 

2015 legislation and Pubs Code).       

The problem that needs to be addressed is very simple: Large pubcos and pub-owning 

breweries take more than is fair or reasonable from pub profits, leaving tenants with an 

inadequate and unfair share of the pub’s profit and in some cases little or no profit, often 

leading to tenant hardship and the failure of pub businesses (and often also the permanent 

closure of pubs) .  

The tied model has been skewed from the old brewery tenanted model (where tenants paid 

a much lower rent for higher beer prices and high volume of beer sales). Tenants not only 

pay hugely marked up ‘tied’ prices but also are charged above market rents, so they are in 

many cases double overcharged. There is no mechanism to stop this which is why 

legislation is necessary.   

In England and Wales voluntary ‘self-regulation’ was a complete failure, so to stop the 

exploitation of small businesses (pub tenants) by huge corporations in what is a completely 

imbalanced relationship, legislation is required and we support the aims of the Tied Pubs 

Bill for Scottish pub tenants.         

2. Do you think the Bill achieves its aim of improving the relationship between 

pub-owning businesses and their tenants? 

All pub tenants, their representative organisations and campaigners actually want is a fair 

tenanted model – with a fair split of the profit of the pub between tenant and pub owner.  

Once this is enshrined in law, then the relationships between tenants and pub-owning 

companies can only be improved.   
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3. Could the Bill have any impact on investment in the pub sector in Scotland? 

Many pubs operated under the pubco tied model have suffered from chronic 

underinvestment, due to fully repairing and insuring leases, so far from encouraging 

investment, the pubco tied model has actually stifled it.   

The shocking reality of many pubco leases is that far from being a fair model that allows 

‘low-cost entry’ (which is the myth peddled by the pubcos and their trade association the 

BBPA/SBBPA)  are in reality much more expensive than a mortgage would be, on a free-of-

tie basis. So allowing tenants to challenge rents and to have the option to avoid excessive 

tied price lists would allow more investment – and would see more publicans able to 

convince banks to lend money to invest in pubs.      

Meaningful investment in pubs comes from smaller successful pub-operating companies 

and the growing number of excellent Scottish breweries as well as from freehold operators.  

4. Should the Scottish Pubs Code apply to all pub owning businesses and tenants 

in Scotland? 

Yes. One of the flaws in the Pubs Code and legislation in England and Wales is that it only 

applies to tied tenants, meaning that any tenant exercising their right to go free-of-tie 

(market-rent-only) immediately puts them outside the remit of the Code and any statutory 

protection, which is absurd.  

The Fair Deal for Your Local campaign believed and believes that all tenants – tied, part-

tied, free-of-tie and genuine MRO tenants should have the statutory right to challenge 

exploitative rents - and to access an independent rent review.  

The Covid-19 outbreak has shown that tenants who have exercised their right to a market-

rent-only lease n England and Wales have been seriously discriminated against – and have 

no statutory protection and cannot appeal to the Adjudicator to intervene (this was 

confirmed in a letter from the Pubs Code Adjudicator replying to a letter from the British Pub 

Confederation). So currently – and disgracefully – tenants on market-rent-only agreements 

(which are not even genuine Market Rent Only agreements) are being told they need to pay 

FULL rent all the way through forced closure. This is a scandal and something that the 

Scottish legislation must prevent.  

Similarly there are free-of-tie tenants who have been facing unreasonable rent demands, so 

they too need statutory protection of this form of exploitation will continue (as it has in 

England and Wales).        

5. Do you have any comments on the role of the Adjudicator?  

The role must be a genuine statutory Pubs Code Adjudicator, laid down in law, with the 

clear role to uphold the Pubs Code and to actually adjudicate. 
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In England and Wales, despite being called an adjudicator is nothing of the sort and is in 

reality an arbitrator but does not adjudicate (and actually does not have the proper powers 

to do so). This is not what Parliament intended.  

In Scotland, there must be a proper Adjudicator with a clear role and powers to ensure the 

Pubs Code and tenants’ rights are upheld.         

No-one with any past or current financial links to pub-owning companies should be 

considered for the role. We also believe that the Adjudicator should be from a legal 

background or from a similar statutory adjudicator role.  

6. The Policy Memorandum states that the Bill aims to adapt the 2015 Act to 

Scottish circumstances and to avoid problems experienced in implementing the 

Act in England and Wales. Do you think the Bill meets these aims?  

We think the Bill generally meets these aims, however we do think there needs to be some 

fundamentally important clarification in the primary legislation (and that the fundamental 

issues are laid down in law and not left to the drafting of the pubs code).   

• There must be a genuine Market Rent Only option. This is the right to an 
independent rent assessment and to pay the independently assessed rent only 
to the pub-owning company, with no other product or supply ties. The tenant 
must have the right to pay the independently assessed rent within a set period 
(proposed as 90 days) and with no ability for pubcos to thwart or delay this and no 
need for arbitration. 
 

• All tenants should be given a statutory right to access an independent rent review 
when facing any significant changes in trading conditions (the importance of which 
has been shown during the Covid-19 crisis).   
 

• The Bill should apply to all pub tenants, not just tied tenants. 
 

• The Code and right to MRO and to seek adjudications must apply immediately. 

7. The Bill proposes that tied tenants have the option to apply to their pub owning 

business for a quote for a ‘Market rent only’ (MRO) contract. Do you agree with 

this proposal and how do you think it would work in practice? 

It is fundamental that there is a genuine Market Rent Only option. This is simple, fair and 

workable – unlike the botched concept and process in England and Wales which is not a 

genuine Market Rent Only option and leaves the power to propose rents firmly with the 

pubcos, which is a bastardisation of the genuine Market Rent Only concept.    

The most fundamental thing with this legislation is that the Market Rent Only option (and 

what is meant by ‘Market Rent’) must be properly defined in the law and the process must 

also be laid down in law/code:  
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• The Market Rent Only option is the right to an independent rent assessment and to 
pay the independently assessed rent only to the pub-owning company with no other 
product or service ties.  
  

• From the date of triggering the right to the MRO option, a tenant must be able to pay 
the independently assessed rent (suggested as 90 days) with no ability for pubcos 
to thwart or delay this and no need for arbitration).  
 

• The Market Rent Only option should be accessed via a simple Deed of Variation 
(DOV) and does not require a new lease. The pubco must be forbidden for 
imposing any other changes or detrimental terms (e.g. on payment terms or 
shortening the length of the lease, as has happened in England and Wales).    

 

• Tenants on MRO agreements must still be covered by the Pubs Code and be able to 
appeal to the Adjudicator if facing any discrimination, unreasonable rent demands 
or other unacceptable behaviour.     

 

• The Market Rent is defined as the independently assessed commercial rent based 
on current trading conditions of that particular pub in that location at that time.  

 

• Pub-owning companies and tenants are free to negotiate outside of the Market Rent 
Only process, but a rent that is negotiated from a figure supplied by the pub-owning 
company party and not from an independent rent assessment of the Market Rent 
must not (legally) be allowed to be called a Market Only agreement/lease/tenancy. 
Such agreements are free-of-tie agreements but NOT Market Rent Only 
agreements and must not be confused with or misrepresented as such (and doing 
so would be a breach of the legislation and code).     

 

In England & Wales, there is NO genuine Market Rent Only option, only the weak right to 

demand an assessment of the rent by the pubco, a figure not based on a genuine Market 

Rent but instead a figure calculated to compensate for their loss from no longer being able 

to charge inflated tied prices. So in reality, tenants who have managed to move onto what 

are called ‘MRO’ agreements have nothing of the sort – they are actually on a free-of-tie 

agreement, which is not the same thing.  

This confusion in England and Wales has been damaging and has allowed pubcos to 

continue to charge above market rents. This must be stopped in Scotland.   

8. The Bill proposes that tenants should have the right to stock at least one guest 

beer at any time, irrespective of the terms of their contract. What impact would 

this have? 

We support the principle of a guest beer right (for smaller brewers to get access to tied 

pubs) however the real issue the Bill needs to deal with is the fact that pubcos take too 

much from pub profits. This is what the legislation should solve, it is not about consumer 

choice (unlike the UK Beer Orders). So the provision of a guest beer right has to be 

properly understood in the context that the purpose of legislation is to stop the exploitation 
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of pub tenants through inflated beer prices AND excessive rents. Allowing a beer to be 

bought not via the pub-owning company doesn’t help a tenant if they are still facing 

excessive rent.    

In addition the suggestion (or assumption by some) seems to be that this would be a cask 

or craft beer, whereas to maximise profit, any tenant would choose their biggest selling 

product, which is most pubs would be the best-selling lager. This would then have an 

impact on a brewing pub-owning company. So this would need to be clarified.      

So whilst we’d be very happy to see all tenants (including tied tenants) access a guest beer, 

to aid competition and help smaller brewers, this must not water down the need for tenants 

to access an independent rent assessment on a free-of-tie basis to stop the overcharge on 

wet and dry rent.  

So the fundamental thing is a genuine Market Rent Only option, which then allows a pub 

tenant to choose to either be on a fair tied agreement or on a fair free-of-tie agreement with 

the rent based on an independent assessment. If introducing a guest right as well, then this 

must be alongside the option to access the Market Rent Only option.  

In reality, access to a genuine Market Rent Only option would in itself cause pub-owning 

companies to offer fair tied and part tied deals as an alternative to tenants going MRO. So 

the Market Rent Only option itself would lead to tenants having the ability to negotiate guest 

beer options with the pub-owning company and is the mechanism that would actually open 

up the possibility of much more access to pubs for other brewers and for more choice to 

consumers. So this is the key thing to define and get right.     

9. The Bill proposes that the office of Pub Code Adjudicator will be funded through 

a levy on pub-owning companies in scope of the code. The Financial 

Memorandum estimates that annual costs for pub-owning businesses will be 

around £6,000 to £86,700 depending on size. The Committee would welcome 

any views of these estimates (and the assumptions around the volume of work 

for the office of the Pub Code Adjudicator) and the funding model. 

The important thing is to get the legislation and role definition/powers right and we believe 

that the role could either be sector funded or taxpayer funded.   

10. Do you have any other comments on the Bill?  

What is absolutely key is to get the legislation right in the first place – something that did not 

happen in England and Wales.  

The initial 2015 legislation did not properly define the Market Rent Only option and left too 

much to be defined in the Pubs Code (including the process for accessing MRO). This 

watered down the whole thing and very simply did not deliver the intent of the UK 

Parliament.  

https://www.parliament.scot/S5_Bills/Tied%20Pubs%20(Scotland)%20Bill/SPBill62FMS052020.pdf
https://www.parliament.scot/S5_Bills/Tied%20Pubs%20(Scotland)%20Bill/SPBill62FMS052020.pdf
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So there is a great opportunity for Scotland to show the way to introduce better, simpler, 

clearer and effective legislation to give Scottish pub tenants the genuine simple right to a 

genuine Market Rent Only option and delivering a fair tenanted model, allowing tenants to 

take a fair share of their pub’s profit benefiting pubs, publicans and their customers.   

British Pub Confederation 
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TIED PUBS (SCOTLAND) BILL 
 

WRITTEN SUBMISSION FROM THE SCOTTISH GOVERNMENT 
 
Introduction  
1. This memorandum has been prepared by the Scottish Government to assist 
consideration by the Economy, Jobs and Fair Work Committee of the Tied Pubs 
(Scotland) Bill which was introduced by Neil Bibby on 3 February 2020.  
 
Background  
2. The UK Government introduced primary legislation (covering England and Wales) 
in 2015 (Small Business, Enterprise and Employment Act 2015, Part 4) and 
subsequent Regulations in 2016 to create a statutory Pubs Code to govern the 
relationship between pub-owning companies and their tied tenants, and establish a 
Pubs Code Adjudicator to oversee and enforce the code. It also gave tied tenants 
the option, at certain trigger points, to replace their tied arrangements with a “market 
rent only” agreement, with disputes between tenants and landlords being arbitrated 
by the Adjudicator. The overarching aim of that legislation was to improve and 
strengthen the position of the tied tenant through redressing the balance of power in 
the relationship. Specifically, the legislation has two overarching principles which 
must be reflected in the Code:  
 

• That there is fair and lawful dealing by pub-owning businesses in relation to 
their tied pub tenants; and  

• That tied pub tenants should not be worse off than they would be if they were 
not subject to any product or service tie  

 
3. The Tied Pubs (Scotland) Bill largely replicates the UK legislation and, similar to 
the UK process, it focuses on the following components, whilst leaving the detail (of 
the Code) to secondary legislation:  
 

• Requirement for a Pubs Code and Adjudicator;  

• The underpinning regulatory principles;  

• The functions and powers of the Adjudicator;  

• Funding and support for Adjudicator;  

• A process for arbitrating on disputes; and  

• Requirement in the Code for a Market Rent Only lease option  
 
4. The Bill seeks to go further than the UK legislation in some areas, such as:  
 

• In addition to the two overarching principles of the UK legislation it adds a 
third principle: “that any agreement between a pub-owning business and a 
tied-pub tenant should fairly share the risks and rewards amongst the parties.” 
Additionally, the Bill requires the Adjudicator to carry out the Adjudicator’s 
functions consistently with all three principles.  

• It is broader in scope in that all tied tenants are covered – the UK legislation 
only applies to tenants who have agreements with those pub-owning 
businesses who own 500 or more tied pubs (ie. the 6 larger pub-owning 
businesses in England and Wales).  
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• There is an automatic right for tenants to exercise the Market Rent Only 
(MRO) option whenever they choose – the UK legislation includes certain 
conditions and trigger points that need to be met before the MRO can be 
requested  

• A new ‘guest beer’ arrangement, which means that tenants will have the right 
to stock at least one beer of their choosing beyond any tied arrangement  

 
5. Other divergences from the UK legislation are:  
 

• A more flexible approach to the establishment of the Adjudicator, suggesting 
that it could form part of the remit of an existing post-holder and without the 
need for a deputy (reflecting the relative smaller size); but with an enhanced 
appointment process resulting in the appointment being subject to a resolution 
in Parliament – a process generally used for more significant roles such as 
the Human Rights Commissioner and the Auditor General  

• Shorter review periods (2 years rather than 3) for the Code and the 
Adjudicator’s performance  

• Ability for retrospective action for former tied tenants and pub-owning 
businesses  

• A simplified arbitration process that has less conditions and criteria, permits 
referrals from pub-owning businesses (in addition to the tenant), and enables 
the Adjudicator to arbitrate directly  

 
Consultation  
6. Neil Bibby carried out a consultation on the Bill between February and July 2017 
and received 275 responses. 46 responses were from organisations and 229 were 
from individuals, with the large majority supportive of the proposal.  
 
7. Many of the comments made in support of the proposal reiterated arguments 
made in the consultation paper, including that introducing a tied pubs code and 
adjudicator in Scotland would: help to ensure a fairer and more appropriate balance 
of power in the relationship; improve and protect tenants’ rights; improve tenants’ 
ability to make a successful living from the business; lead to cheaper and more 
appropriate rents; and enable tenants to buy stock more cheaply and sell a wider 
range of products.  
 
8. A small minority of respondents were opposed to the proposal. Reasons given for 
opposition included that: the tied arrangement is mutually beneficial to tenants and 
landlords; the current range of management options, including tied arrangements, 
are sufficiently flexible and appropriate to allow businesses to succeed; the proposal 
would introduce unnecessary and unhelpful complexity; the  
proposal would significantly increase costs for all involved; it would remove valuable 
investment in the industry provided by pub-owning businesses; and that there is a 
sufficient and effective voluntary code in Scotland.  
 
Financial Impact  
9. Like the UK legislation, the Bill proposes that the costs of the Adjudicator should 
be met by industry in the form of a levy, at a level set by Regulations. The extent of 
this would very much depend on the model that is created, whether a stand-along 
appointment/office or by adding the duties on to a current post holder. There are 
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likely to only be minor costs to the Scottish Government during and after this 
process, with a small team leading on the development and implementation of the 
legislation, but given the financial pressures on Government we would need to seek 
to recover them from industry.  
 
Scottish Government Position  
10. Understanding the profile of the industry in Scotland is important. There are 3 
main pub ownership models in Scotland:  

• Tied: lease between self-employed tenant and pub company landlord, with 
most including a supply agreement for beer, cider and services  

 

• Managed: an individual manages the pub on behalf of the pub business and 
is a paid employee  

 

• Independent Free Trade: pub is bought and managed by an individual  
 
11. In Scotland, over 60% of pubs are independently owned and managed, with 17% 
operating on a tied model – this equates to around 750 pubs operating on a tied 
model (out of 4,000 pubs). The industry in Scotland is naturally much smaller than in 
England, and its profile is quite different – in England, a majority (39%) of pubs 
operate on a tied basis – equating to approx. 20,000 tied arrangements. In England 
and Wales it is also much more common for the tied arrangement to include the 
tenants home above/part of the pub.  
 
12. The Scottish Government has previously sought to establish the nature and 
extent of the problem that this legislation is seeking to address. We undertook our 
own independent research in 2016 which facilitated qualitative interviews with 25 
tenants, which concluded:  
 

• In general and on balance, no part of the pub sector in Scotland appeared to 
be unfairly disadvantaged over others. But it noted:  

 

• Some dissatisfaction existed within the tied arrangement, mainly relating to 
the higher cost of beer, cider etc; and disputes occurring around 
‘maintenance’ (repairs, upkeep etc) agreements; and  

 

• A recognition that a tied model was appealing to new entrants with limited 
experience or capital, and the associated benefits on a tied model (cheaper 
sky tv, wi-fi, marketing support etc) were undervalued  

 
13. Whilst this research was helpful it was a relatively small sample size due to a 
lack of engagement from the industry. Since then, Ministers have received very few 
pieces of correspondence or representations from tenants, or their representative 
bodies, calling for change.  
 
14. We also note the analysis contained in the Policy Memorandum assessing the 
data from England and Wales over the past 3½ years, which shows that from the 
10,000 pubs within the scope of the legislation:  
 
Activating the Market Rent Only option (freeing tenants from the tie):  
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• 1,000 notices served to the pub companies for a MRO proposal  

• 118 tenants took up the option and moved to market rent only agreement  

• Equates to approx. 1% of the total within scope  
 
Number of disputes lodged with the Adjudicator:  

• 900 ‘enquiry’ cases lodged (raising a concern/dispute)  

• 372 accepted for arbitration (cases that met the criteria)  

• Approx. 3% of total within scope  
 
15. Based on this data, the Policy Memorandum estimated the potential case load 
for Scotland, per annum:  
 

• 11 enquires  

• 8 arbitration cases  

• 23 Market Rent Only requests activated for consideration  
 
16. Based on this data, if the pattern/trend from England and Wales was to be 
mirrored then around 6 tenants each year in Scotland would move to a Market Rent 
Only agreement, with the other (17) entering into a new tied arrangement, likely with 
new negotiated terms.  
 
17. The Scottish Government is supportive of the principle of fair and equitable 
treatment within commercial agreements and the broad aspiration of the Bill in that 
regard is sound. However, there remains some uncertainty as to the scale and 
nature of the problem that the Bill is seeking to address, and whether legislation of 
this nature is proportionate.  
 
18. In addition, given that the Bill seeks to go further than the UK legislation there are 
a number of potential unknown consequences that should be explored and better 
understood, including:  
 
i. Fully understanding the consequences of including all tenants within the scope of 
the legislation. In England and Wales only the largest 6 pub owning businesses (the 
threshold is set at those owning 500 or more tied pubs) are within scope – the 
rationale was to exclude the large number of smaller family-operated pub owning 
businesses that exist in England and Wales. The Policy Memorandum identifies 10 
businesses that would be within scope in Scotland, although acknowledges that 
other unknown smaller businesses could also be in scope. In theory, a small 
business owner owning one or two pubs would therefore be within scope.  
 
ii. Fully understanding the consequences of enabling a Market Rent Only option to 
be activated at any time without any conditions or triggers. Representatives from the 
pub-owning sector has signalled significant concern about this provision, citing a 
threat to proposed capital investment projects stemming from a perceived inability to 
plan with any certainty. There is a difference between the underlying law on leases in 
England & Wales and Scotland, which has the effect that Scottish tenants do not 
have the right for leases to roll-over, making their position less secure – it is possible 
that establishing a MRO option could encourage pub owners to offer shorter leases.  
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iii. Understanding the practical meaning of the ‘third overarching principle’ – tied 
arrangements offer a fair share of risk and reward.  
 
iv. Seeking further information on the establishment of a Scottish Pubs Code 
Adjudicator. The Policy Memorandum acknowledges that this role may not warrant a 
full time equivalent post, and the function could be added to an existing post-holder’s 
remit, but it includes a very rigorous process for the appointment. The Bill also 
includes a duty on the Scottish Government to appoint an Adjudicator within 1 year 
of the legislation coming into force and the practicalities of this would need 
considered further given the wider pressures in the wake of Covid19.  
 
Wider Issues  
 
19. We also suggest the Committee may wish to consider two related aspects and 
how they interact with the proposed legislation.  
 
20. There are a number of existing industry-led measures that have emerged, such 
as the Voluntary Code of Practice (which is applicable in Scotland and also applies 
to those tenants and pub-owning businesses in England and Wales not within scope 
of the UK legislation), and which is overseen by a Governing Body. We understand a 
new ‘Scottish’ Governing Body has now been convened, with representatives from 
the tenant and pub-owning as members. There is also the low-cost arbitration 
process that pub-owning business offer their tenants in the form of the PIRRS (rent 
disputes) and PICA (other disputes) services – we understand there has been no 
referrals to these services in Scotland although there are plans to make these more 
visible and accessible to Scottish tenants.  
 
21. The impact of Covid19 on the pub sector has been significant and this legislation 
ought to also be considered within that context, particularly in light of the ongoing 
dispute in relation to payment of rent and the wider recovery of the industry. As such, 
the Committee may wish to explore whether the legislation would further aid or 
hinder those relationships, particularly in times of crisis.  
 
Conclusion  
 
22. The Scottish Government is very supportive of the principle of fair and equitable 
treatment within commercial agreements and has a desire to see a vibrant tenanted 
pub sector in Scotland. However, we believe more evidence is required on the scale 
and nature of the problem the legislation is seeking to address, and whether 
legislation is a proportionate response, particularly at this juncture in the 
Parliamentary term. We also believe a more detailed analysis is needed on the 
issues highlighted in this submission before we are able to reach a view on the Bill. 
Any further consideration would also be subject to the Scottish Government’s 
assessment as to whether the Bill would be within the legislative competence of the 
Scottish Parliament. We remain open to having further discussions with Neil Bibby 
and other stakeholders during the consideration of the proposal.  
 
Scottish Government  
14 July 2020
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE  

TIED PUBS (SCOTLAND) BILL  

SUBMISSION FROM    HAWTHORN LEISURE LTD (“Hawthorn”) 

12th JULY 2020 

Thank you for receiving our submission and taking the time to read through what we 

believe are crucial considerations in protecting Community Pubs, Jobs and the 

Economy in Scotland. 

Hawthorn is a major investor in Scotland where we own c100 community pubs. Our 

Parent Company NewRiver REIT plc also owns Community Shopping Centres in 

Newton Mearns, Leith, Paisley and Kilmarnock. We are very well placed to 

understand the negative consequences on the Scottish Beer and Pub sector and the 

Communities in which our pubs serve should this Bill proceed. We are also acutely 

aware of the detrimental impact this can have on the broader Scottish economy, 

having invested £97m in Scotland since 2014. 

The Tied Leased & Tenanted model is the truest and fairest form of Pub ownership 

and a Partnership that affords many individuals and partners the ability to start their 

own business with limited capital investment. This includes ongoing support benefits 

that only a Tied partnership can deliver. There are 3 main reasons why the 

Committee should reject this proposed Bill: 

1. A Free of Tie model does not work for most pubs in Scotland and across the 
UK, especially Community pubs because they require a much higher upfront 
cash investment, the ongoing commitment to pay a much higher fixed cost 
(Rent) and no access or support to marketing, training, ongoing Capital 
investment and repairs & maintenance 
 

2. The current Tied system works well, and there is no credible reason for 
changing it. The voluntary code that we have applied since it was launched in 
2016, works well and provides good Governance and procedures 
 

3. Should this Bill be successful this will inevitably lead to less investment, less 
entrepreneurship and less jobs all of which will have a negative impact on the 
Scottish Beer and Pub sector with a knock on downside impact on the 
Economy in Scotland in which we are a major investor and well placed to 
protect 

 

Further Background on the Leased & Tenanted model and how we continue to 

invest in our pubs in Scotland 

The Leased and Tenanted Tied model is a mutually beneficial partnership 

agreement, which affords potential Leased & Tenanted Partners (referred to as 

‘Partners’ through the rest of the response) across Scotland the opportunity to own 
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and run their own business with little or no initial investment, limited risk and targeted 

business support.  

Providing Partners with an ability to ‘go market rent only’ in the proposed form would 

mean that there will be no certainty for us and other investors/owners to invest in 

Tied-pub sites and therefore limit the opportunities for small business owners who 

want to take on their own pub. Since the Bill was introduced on 3rd February 2020, 

we have reviewed our planned investment spend in Scotland for 2020 and beyond. If 

passed into law, we will switch our focus into the Managed Operation model in our 

Scottish estate, thus reducing the much valued and successful entrepreneurship 

opportunities and inevitably will lead to less Leased and Tenanted pubs in Scotland 

as evidenced in England & Wales since the introduction of the Statutory Pubs Code 

in 2015. We pride ourselves in our successful Partnerships across Scotland and 

would like to preserve these close relationships and continue to invest in our people 

and our pubs. 

Our Partner Relationships 

We are proud of the Partnerships we have formed with our Partners. We conducted 

a Partnership survey during COVID-19 lockdown in June 2020, where 97% of our 

Pub Partners stated the support provided by Hawthorn met or exceeded their 

expectations during the COVID-19 crisis. Throughout the crisis, we have worked 

individually with our Partners to offer a range of support. The COVID-19 lockdown 

has proven more than ever that the Free Of Tie model is a very lonely and isolated 

place to be for a pub tenant with no access to financial support and a high fixed cost 

rent to be paid.  

With the reopening date for pubs confirmed and knowing that our Partners are 

extremely anxious about the potential of exiting this crisis with a large and 

unsurmountable debt, we have supported our Partners with financial, operational 

and moral support and reassurance.  

Hawthorn has committed that no Partner will come out of lockdown with a rent 

deficit, and we have provided to date £873,513 of financial support to Partners in 

Scotland, covering rent concessions and a Hawthorn support grant, covering stock 

losses and additional maintenance support. The amount of rent support in our 

Scottish pubs alone is £777,513, including not charging our Partners any rent for the 

months of July and August 2020 so they can focus on getting their business back up 

and running post-lockdown. 

Our Business Development Managers have provided emotional, wellbeing and moral 

support in Scotland in the 4 weeks post lockdown our team made a total of 355 calls 

to our Partners which averaged 2 hours in duration. In a Free of Tie model, there is 

not the role for our Business Development Managers to provide such support which, 

as evidenced by our survey, has been invaluable in recent months. They bring 

business expertise to Partners who may not have the same experience gathered 
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from years of working in the sector and understanding the challenges and 

opportunities. 

We continue to invest in provision of additional marketing collateral to support our 

Partners to execute a message of safety and reassurance to our customers, at an 

average cost of £95 per pub, totalling £8,360. 

We provided our pubs with PPE support including masks and hand sanitiser, at an 

average cost of £100 per pub totalling £8,800 across our Scottish estate. In addition, 

leveraging our supplier relationships, our Partners received additional sanitiser 

stations and supply, at an average cost of £750 per pub totalling £66,000. 

While the COVID-19 pandemic is an exceptional event, the above support has been 

provided to our Partners to help protect our joint business, keep customers and staff 

safe and protect the future of local community pubs.  We have put this level of 

support in place without any requirement for legislation or government intervention 

and is an example of the wider SCORFA (Special Commercial of Financial 

Advantages) benefits we offer our Tied Partners more of which is detailed below. 

Ongoing Partner Support 

We pride ourselves in offering SCORFA benefits to every Tied Partner. 

A Business Development Manager works alongside the pub Partner to develop their 

business, to create a mutually beneficial Partnership. We offer marketing support, 

promotional activity, buying clubs, and training courses, plus emotional and 

wellbeing support, especially for those partners who are less experienced in the 

operation of pubs. 

Support is also provided for repairs, maintenance, building compliance and 

redevelopment of the business through refurbishment projects designed to grow 

income and profitability for both the pub Partner and Hawthorn. 

Our Pub Portfolio and Range of Agreements 

Our Scottish pub portfolio consists of 96 Community pubs. Of these, 18% (17 pubs) 

are Leased and Tenanted with a Free of Tie agreement, 72% (69 pubs) are Leased 

and Tenanted with a partial Tie agreement, and 2% (2 pubs) are Leased and 

Tenanted with a full Tie agreement, and 8% (8 pubs) are managed. Our suite of 

agreements offers both a flexible and bespoke approach which enables a Partner to 

start their own pub business with minimal investment upfront.  

Tied Tenancy 

• Low ingoings investment of typically £10,000 or less 

• Typically 3-5 year agreement 

• The Partner runs their own business with full responsibility for all costs 
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• The Partner is legally Tied to buying certain products through us, typically the 
Tie is on draught and packaged beer and ciders, with no Tie for wines, spirits 
or soft drinks 

• We offer an extensive range of products, available from all the major brewers, 
delivered through C&C (Tennents) 

• Rent for this Tied tenancy is below market levels and materially lower than a 
Free of Tie alternative, as Tied products in this model are more expensive 
than the market rate 

• Because of our scale, we can obtain discounts on Tied products and share 
the benefit with Partners 

• Additional SCORFA benefits support is provided. We recognise the 
importance of partnerships and ensure our support is the best around to help 
the business become a success 
 

 

Free of Tie Tenancy 

• Average £30,000 ingoings or higher 

• The Partner runs their own business with full responsibility for all costs 

• The Partner can purchase their products from the supplier of their choosing 
and can look for the best price 

• 50% of our Free of Tie Partners still choose at their discretion to buy through 
Hawthorn Leisure benefiting from our scale and expertise 

• No SCORFA benefits support provided 

• Rent for the Free of Tie tenancy is significantly higher as Hawthorn Leisure 
generates income through only rent. 
 

You can therefore clearly see the Tied partnership model provides a low-cost entry 

to the market for self-employed Partners and aspiring entrepreneurs, especially 

young people who would otherwise find it challenging to own and operate a pub. 

Furthermore, we provide Partners with the flexibility, support and autonomy to 

develop unique and scalable businesses. We invest in our estate to assist in 

enhancing, modernising and diversifying their businesses as consumer habits 

evolve.  

In 2019 we invested £500,000 into our Scottish Pubs, our pre-COVID-19 plan for 

2020 was £2m of investment in our L&T pubs.  Since the lockdown, we have 

reviewed the plan and will now invest £500,000 in L&T pubs, and this is subject to 

upwards review should trade levels and confidence recover quickly.  The plan and 

future investment in L&T pubs will be reviewed again if the Bill is passed and/or the 

MRO option in the proposed form remains and will inevitably be downgraded. 
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Comparison of Tied Tenancy, Free of Tie agreement and a Fully Owned 

community pub in Scotland 

The table below provides a comparison of typical agreement type using examples 

from our estate.  

 Scottish Community Pub Purchase of a 

Scottish  

Community 

Pub 

Tied 

Tenancy 

Free of Tie 

Typical Gross Profit £150,000 £170,000 £170,000 

Rent Payable (£20,000) (£35,000) - 

Repairs & Maintenance (£4,000) (£5,000) (£5,000) 

Insurance (£3.000) (£4,000) (£4,000) 

Marketing & Promotion (£2,000) (£3,000) (£3,000) 

Interest Costs on  

Loan / Mortgage  

- (£1,000) (£6,000) 

Other Costs  

(Rates, Entertainment, 

Utilities) 

(£96,000) (£96,000) (£98,000) 

Pub Net Profit £25,000 £26,000 £54,000 

Upfront Capital Investment £2,000-

£10,000 

£30,000-

£40,000 

£300,000-

£400,000 

 

You can see from the table that there is very little difference in the net profit that a 

Partner makes from a Tied Tenancy to a Free of Tie tenancy and that the Free of Tie 

Tenancy carries a much higher upfront capital investment plus higher fixed costs 

through the payment of higher rent. Under a Free of Tie arrangement, the tenant is 

taking all the risk, whereas in a Tied agreement, the risks and rewards are shared. 

A fully owned independent pub is the usually most profitable but this of course 

requires the ability to buy the freehold of the pub with a large capital investment 

upfront plus the taking on of a sizeable mortgage. We do in fact often sell individual 

pubs and its usually for this reason that attracts people with significant savings into 

the sector. 

The final point to observe is the economies of scale that can be passed on through 

the partnership, from reduced insurance, repairs, distribution costs and 

marketing/promotion. This is an often-overlooked benefit of the Tied partnership 

agreement. 
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Beer Supply and Range 

Hawthorn, through its scale, has access to the whole of the beer supply chain/market 

and has no Tie to any specific brewer. We have negotiated preferential terms with 

our suppliers, which provide discounts for our Partners. 

We also have terms agreed with SIBA (the Society of Independent Brewers), offering 

access to a broad range of local and Scottish Cask Ale brewers.  In addition, we 

have an extensive range of Scottish Cask Ale available through our distribution 

partners C&C. 

Conclusion 

The Tied Tenancy agreement is a proven model for pub ownership, Partnership and 

investment into community pubs in Scotland. We believe that there is no evidence to 

show that legislation is needed in Scotland and its introduction would be detrimental 

to our sector and the wider Scottish economy. This was also the conclusion of the 

independent study commissioned by the Scottish Government, conducted by APS 

Scotland and published on 6 December 2016.  

For the Scottish Beer and Pub sector to remain sustainable and investable, and for 

the many communities that rely on their local community pub, for the jobs created for 

young and old across the industry, for all the unnecessary cost and burden this will 

put onto this important community industry, it is crucial this Bill is rejected. 
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